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PRESIDENTIAL MANDATE:Whereas a petition of the Ministry of Justice requests
that the Regulations relating to Criminal Procedure and
those relating to tho Enforcement of such Regulations
Le enforced within the Special Judicial District of the
Eastern Provinces, and that the Draft Code of Civil Procedure which has already been promulgated be called the
Regulations relating to Civil Procedure; it is ordered that
the Regulations relating to Criminal Procedure and the
Regulations relating to the Enforcement of such Regulations be enforced on and after the first day of January in
the eleventh year of the Republic within the Special
Judicial District of the Eastern Provinces, that the Draft
Code of Civil Procedure be called the Regulations relating
to Civil Procedure, that the words "these Regulations"
be substituted for the words "this Code" used in the said
Code and in the Regulations relating to the Enforcement
of the said Code, and that when the National Assembly
meets all these Regulations be sent there to be enacted in
order to preserve the solemnity of a code .
Given on the fonrteenth day of November in the tenth
year of the Republic.
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PRESIDENTIAL MANDATE:Whereas the Regulations relating to Civil Procedure
and the Regulations relating to Criminal Procedure have
been proclaimed by Mandates to be in force within the
Special Judicial District of the Eastern Provinces, and
whereas a petition of the Ministry of Justice now requests
that the said Regulations be in force throughout the whole
Republic; it is ordered that the said Regulations be in force
throughout the whole Republic on and after the first day of
July in the eleventh year of the Republic as requested.
Given on the sixth day of January in the eleventh year
of the Republic.
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REGULATIONS RELATING TO
CRIMINAL PROCEDURE
FIRST PART
GENERAL PROVISIONS
CHAPTER I.
RULES OF APPLICATION
Article 1. No criminal proceedings may be instituted
and no punishment may be inflicted except in accordance
with these regulations or any special laws relating to
criminal procedure.
Article 2. A public officer conducting any criminal
proceedings shall, in regard to the matter of which he is in
charge, take into consideration all circumstances which are·
fa.v ourable to the accused as well as those which are not
favourable to the accused.
Article 3. Any person who has been injured through
the commission of an offence may in the criminal proceedings bring a subsidiary civil action for reparation against
the accused and any other persons who are civilly liable.
Article 4. A subsidiary civil action must be brought
after the institution of prosecution but before the close of
pleading in the fi rst appeal; provided that such action may
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not he brought after the close of pleading in th e trial of
first instance and before th e instit ution of th e first appeal.
Article 5. If th e court considers that the subsidiary
civil action is so complicated that it should be tried before
a civil court, such action may, at any stage of th e proceedingf:1 be transferred to a competent civil court.
Article 6. The liability for reparation in a subsidiary
civil action is determined according to civil law.
The procedure to be follow ed in a subsidiary civil action
is govern ed mutatis mutandis by the regulations relating to
criminal procedure, and, in the absence of any p rovi sion in
the latter, by the regulations relating t o civil proced ure
mutatis mutandi;:.
Article 7. Facts found by a judgm ent in criminal proceedings are, in so far as proof of th e commission of the
offence and criminal respon sibility are concerned, binding
on the subsidiary civil action or on an separate civil action.
Article 8.

If a civil action arising out of an offence is

brought before a civil court, its proceedings sh all be stopped
after t he institution of prosecution and before judgment
becom es final.
Article 9. Th e decision in the subsidiary civil action
shall be given simultaneously with that in th e criminal
proceedings; provided that in cases of necessity it mny ue
given after the decision in the criminal proceedingn.
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Article 10. If the criminal proceeding results in a
judgment of ''not guilty,'' acquittal, or dismissal of the
prosecution 1 the subsidiary civil action may be transfened
to n competent civil court.
Article 11. The word "party" in these regulations
(lenotes the procurator as well as a private Prosecutor nnd
the accused .
Article 12. The meaning of the " ·ord "relative " or
Hascendant" in these regulations is determined according
to the provisions of Article 82 of the Provisional Criminal
Code.

CHAPTER

II.

JURISDICTION OF THE COURTS
Article 13. 'l'he jurisdiction of the court shall be ascertained motu prop1·io.
Article 14. Proceedings do not Lecome void on account
<>f th e fact that tho court has no jurisdiction.
Article 15.

A court, not\rithstanding the fact that it

has no jurisdiction, shall in cases of emergency execute all
necessary measures within its competent district.
Article 16. The local court, as a court of first instance,
has jurisdiction in the following cases: 1.

Where the eeverest principal punishment is imprisonmen t for a period in the fifth degree or detention
or fi ne.
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2.

Where the offence 1s one against the lawful discharge of public functions as specified in paragraph
1 of Article 153, and Article 154, and Article 155
of the Provisional Criminal Code.

3.

Where the offence is arson, inundation, or obstruction with irrigation as specified in Articles 196 and
197 of the Provisional Criminal Code.

4.

When the offence is one concerning dangerous
articles as specified in paragraph 1 of Article 204,
Article 205, and paragraph 1 of Article 207 of

th~

Provi ional Criminal Code.
5.

Where the offence is interference with commumcations as specified in paragraph 1 of Article 210,
paragraph 3 of Article 214, Article 215, ~mel paragraph 2 of Article 216 of the Provisional Criminal
Code.

6.

Where the offence is one against public order as
specified in Articles 224-226 :inclusive of the Provisional Crimina] Code .

7.

Where the offence is one relating to false weights
and measures !IS specified in Article 252 of the
Provisional Criminal Code .
Where the offence is one relating to opium as
specified in Articles 267, 269, and 270 of the
Provisional Criminal Code.
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Where the offence 1s one concerning gambling as
specified in Articles 277 and 278, and paragraph 1
of Article 27H of the Provisional Criminal Code.

10.

Where the offence is one of polluting drinking
water as specified in Articles 297 and 298 of the
Provisional Criminal Code.

11.

Where the offence is one agains~ public health as
specified in paragraph 2 of Article 305 of the
Provisional Criminal Code.

12.

Where the offence is one relating to secrets as
specified in Article 363 of the Provisional Criminal
Code.

13.

Where the offence is one of theft and robbery as
specified in Article 367 and paragraph 3 of Article
377 of the Provisional Criminal Code.

J 4. Where the offence is one of fraud as specifi&d in

Article 382 of the Provisional Code.
15.

Where the offence is one of misappropriation as
specified in Article 391 of the Provisional Criminal
Code.

16. Where the offence is one of receiving property
unlawfully obtained as specified in paragraph 1 of
Article 397 of the Provisional Criminal Code.
17.

Where the offence is one of mischief as specified in
Articles .JO-! and -!06 of the Provisional Criminal
Code.
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Article 17. The District Court has, as a court of first
instance1 jurisdiction over cases that do not come under thejurisdiction of either the Local Court or the High Court.
Article 18. Th e High Court has jurisdiction, as a court
of first instance, in the following cases : 1.

Where the offence is one against the internal
security of the state.

2.

Where the offence m one against· the external
security of the state.

3.

Where the offence is one against friendly relations
with foreign states as specified in Articles 118-122
inclusive and 127 of the Provisional Criminal Code.

Article 19.

The jurisdiction of the court is determined

according to the maximum of th e severest principal punishment of the offence.
Article 20. If the principal punishment of the offence
may be increased or reduced according to th e Provisional
Criminal Code, the jurisdiction of th e court is neverthelessdetermined according to the principal punishment.
Article 21. The jurisdiction of the court in respect of
place is determined by the place wh erfl the offence is committed or where the offender is domiciled, resides, or is found.
If the offence is committed on board a ship of the

Republic outside the territorial waters of th e Republic, the
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court of the place where the ship is registered, or where the
shi p first arrives after the commission of the offence, has
jurisdiction.
Article 22.

An offence committed in any of the follow-

ing ci rcumstances: 1. Wh ere one person commits several offences;
2.

Where several persons jointly commit an offence;

3. Where several persons conspire to commit an
offe uce;
.f.

Where several persons severally commit an offence
at the same time and at the same place;

5. Where t h e offence is one of concealment of offender,
or of receiving property obtained through an offence,
or of false evidence, or of suppression or destruction
of evidence, connected with the principal off<'nce;
is a case 71er comu>xionem.
Article 23.

If a case per connexwnem

JS

wit,hin the

jnrisclic tion of two or more courts of d[fferent grades, the
jurisdicti on of the inferior courts relating thereto may be
amalgamated in th at of th e superior court.
If th e case has separately been brought before two or

more courts of different grades the superior among them
may order the inferior ones situate within its competent
district to trnnsfer it to that court so as to amalgamate
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jurisdiction over the same; but where such inferior courts
are situate outside the competent district, the case may
nevertheless be so transferred, provided that this is done
with the consent of such courts and the procurators attached
thereto; and where consent is withheld, the case may then
be transferred by order of the common superior court.
A case the jurisdiction over which has been amalgamated (in a superior court) may still, according to the
methods described in the above paragraph, be tried
separately bv each of the above mentioned courts.
Article 24. A case the jurisdiction over which is
amalgamated in the superior court is governed by the
procedure of the superior court.
Article 21). If a case pe1· connexwnem is within the
jurisdiction of two or more courts of the same grade, the
entire jurisdiction may be exercised by one of them.
If the case has separately been brought before two or

more courts of same grade, jurisdiction over the same may 7
by consent of other courts and the procurators attached
thereto, be amalgamated in one of them; and where consent
is withheld, the case may be transferred and jurisdiction
amalgamated by order of the common superior court.
A case the jurisdiction over which has been amalgamated
(in one of the courts) may, still according to the methods
described in the above paragraph be tried separately by each
of the above mentioned courts.

Article 26. If one and the same case has been brought
before two or more courts of different grades, the superior
court shall continue to exercise jm·isdiction.
Article 27.

If one and the same case has been brought

befor two or more courts of the same grade, the court before
which the case was first brought shall continue to exercise
jurisdiction; provided that their common superior court
may order another one of them to do so.
Article 28.

Where th ere is a dispute between two or

more courts of the same grade over the question of jurisdiction, their common superior court shall determine the
jurisdiction.
Thfl same rule applies where one of two or more courts
of the same grade has jurisdiction, but according to a final
judgment all are considered to have no jurisdiction.
Article 29.

Where, on account of law or facts, the

court cannot exercise its judicial function or, owing to
special circumstances, it is apprehended that the trial may
endanger public ~afety or lead to a miscarriage of justice,
the court directly superior to it shall transfer the case to
another court of the same grade as the original co~rt within
its (the superior court's) jurisdiction.
In case of necessity a still superior court may tran sfer
the case to another court of the same grade as the original
court within its (the still superior court 's) jurisdiction.
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Article 30. A party making a motion for the determination or transfer of jurisdiction shall do so in writing
stating the grounds thereof before the competent court.

CHAPTER

Ill.

WITHDRAWAL OF OFFICERS OF THE COURT
AND THE PROCURATORATE
Article 31. A judge shall withdraw from the exerciseof his functions in any of the following cases: -

1.

Where he is the inju red party.

2.

Where he i~ a relative of the accused or the injured
party, even though the relationship has ceased to
exist.

2.

Where he is the betrothed of the accuAed or of the
injured party.

4.

Where be is or has been the statutory agent, supervising guardian, or curator of the accused or of theinjured pacty.

5. Where the judge has acted in the case as advocate,
Iepresentative, or representative in private prosecution for the accused.

o.

Where h e has acted
expert.

7.

Where he has exercised in the case the functions of
a procmator or judicial police officer.

1n

th e case as witness or

11

Article 32. Where the judge has taken part in thepreliminary examination of the case he shall withdraw
from the trial.
Where the judge has taken part in the former trial of
th e case, he shall withdraw from the trial of the appeal.
Article 33.

In any of the following cases:-

1.

Where any of the circumstances mentioned m the
last two preceding Articles exists and the judge
does not withdraw;

2.

Where circumstances about the judge 1 other than
those mentioned in the last two preceding Articles,
are such as to justify the apprehension that he may
be partial in the exercise of his functions;

a party may move for the withdrawal of the judge.
Article 34. In circumstances mentioned in No. 1 of
the last preceding Article, a party may at any time move.
for the withdrawal of the judge irrespective of the stage of
the proceedings.
In circumstances mentioned in No.2 of the Last preceding
Article, if the party has made any application or statement
1n tile case after the commencement of preliminary examination or trial, he may no longer move for the withdrawal of
the judge, unless the grounds of the motion did not arise
until thereafter or were unknown to the party.
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Article 05. A motion for the withdrawal of n. judge
shall be made before the court to which the judge concerned
belongs.
'l'he grounds of the motion and the facts referred to in
the saving clause of paragraph 2 of the last preceding
Article shall be set out.
The judge for whose withdrawal a motion bas been
made may submit an opinion in regard to the motion,
which opinion may be made evidence for the grounds
required to be set out by the above paragraph.
Article 36. Where a motion is made for the withdrawal of a judge of a District Court or of a High Court,
the matter shall be decided by a ruling of the court to which
the judge belongs.
The judge for whose withdrawal a motion has been
made may not take part in the ruling referred to in the
above paragraph.
Where, on account

of a

motion having been made for

the withdrawal of a judge, the court for want of a quorum
cannot give a ruling, it shall be given hy a High Court
directly superior to that court.
Where a motion is made for the withdrawal of a judge
of a Local Court, the matter shall be decided by a ruling of

the competent District Court.
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Where the judge for whose withdrawal a motion has
been made considers that the motion is well grounded, no
ruling shall be necessary.
Article 37.

Where a motion bas been made for the

\rithdrawal of a judge, the proceedings shall be suspended,
except in cases of emergency which require an immediate
decision.
Articl e 38. Where a motion for the withdrawal of a
judge has been dismissed by a ruling, an appeal may be
made within three days.
Article 39. Where a judge himself is in doubt as to
wheth er or not he should withdraw, he may ask the court
competent in the matter to give a ruling.
Where the court competent in the matter considers that
circumstances exist which require a j•.::.dge to withdraw, it
shall matt~ proprio give a ruling to that effect.
The ruling referred to in the two above paragraphs need
not he served on the parties.
Article 40. Th e provisions or articles 31 and 33 to 39
concerning the withdrawal of judges apply mutatis m~~tandis
to registrars and interpreters of the court.
In regard to the withdrawal of registrars and interpreters
the matter shall be decided by a ruling of the court to which
they belong.
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Article 4 t. The provisions of articles 31, 33 to 35, and
39 concerning the withdrawal of judges apply mntatis
mutandis to procurators and registrars of procuratorates.
A motion for the withdrawal of a procurator shall he
made before the chief procurator to whom he is attached.
A motion for the withdrawal of a registrar of a procuratorate shall be made before the supervising procurator or
the chief procurator, to whom he is attach ed.

CHAPTER

IV.

SUMMONS AND ARREST OF ACCUSED
Article 42.

An accused shall be summoned by a writ

of summons.

'l'he right to issue a writ of summons belongs d.uring
preliminary inyestigation to the procurator, during preliminary examination, to the judge in charge, and, during
trial, to the presiding or commissioned judge.
Article 43.

A writ of ::;ummons shall specify the follow-

ing matters: 1. The name in full of the accused, his address, and ,
if necessary, his special features whereby be may he
identified.
2.

The offence with which the accused is charged.
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3. Tbe time of the day and the place at which he must
appear.
4. That he may be arrested if he fails to appear without
a proper excuse.
5. The public office by which the writ is issued.
The writ shall be signed by the procurator, the judge in
eharge of the preliminary examination, or the presiding or
eommissioned judge, as the case may be.
Article 44.

The writ sl1all be served.

Article 45. Where the accused appears and is informed
of the day and hour on which and the place at which he
must appear again as well as the fact that he may he
arrested on failure to appear and this is reduced to writing,
service is deemed to have been effected .
Article 46. An accused who appears m answer to a
summons shall be examined immfldiately, and ' no delay
may exceed the day of appearance.
Article 47. An accused who is present may be exami n··
eel notwithstanding that he has not been summoned.
Article 48. An accusrd having been summoned fails
to appear without a proper excuse may be arrested.
Article 49.

An accused who has no fixed abode may

be arrested without having first been summoned.
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Article 50. Where the accused IS gravely suspected
and any of the following circumstances exists: 1.

Where it is apprehended that he may abscond;

2.

Where destruction, forging, or alteration of evidence
or conspiracy with any co-offender or witness is
apprehended;

he may be arrested without having first been summoned.
Article 51. Where the accused is gravely suspected of
having committed an offence punishable with death,
imprisonment for life or at least with imprisonment for a
period in third degree, he may be arrested \Vithout having
first been summoned.
Article 52.

For the arrest of an accused a warrant shall

be issued.
The right to issue a warrant belongs, during preliminary
investigation, to the procurator, during preliminary examination, to the judge in charge, and, during trial, to the
presiding or commissioned judge.
Article 53 .

A warrant shall specify the following

matters:1. The name in full of the accused, his address or his
special features whereby he may be identified.
2.

The offence with which the accused is charged.

3.

The place to which he shall be sent.

4.

The publice office by which the warrant is issued.
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The warrant shall be signed by the procurator, the
judge in charge of the preliminary examination, or the
presiding judge or the commissioned judge, as the case may
be.
Article 54. Arrests shall be executed by the judicial
police and a warrant may be issued in several copies to be
given to different persons for execution.
Article 55. The judicial police may m cases of emergency execute arrests outside their competent district.
Article 56. In executing an arrest the warrant shall be
shown to the accused.
Article 57. A flagrant delictor found at the place of
the offence may be arrested by any person whatsoever
without a warrant.
A flagrant delictor means an offender detected while
the offence is being committed or immediately after.

In any of the following cases:1. Where he is pursued as an offender by cries of
any person;
2.

Where within fourteen days after the discovery of
the offence he is found in possession of any
dangerous weapon, stolen goods, or oth er property
sufficient to render him suspected of being tbe
offender, or where his body or clothes show traces
of offence;

the offender is deemed to be a flagrant delictor.
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Article 58.

Where an accused has absconded, an order

may be given for his arrest.
The order shall be given, during preliminary investigation, by the chief procurator, during preliminary examination, by the judge in charge, and, during trial, by the court.
Article 59.

An order for the arrest of an accused shall

specify the following matters :1.

The name in full of the acc.msed and his special
features whereby he may be identified.

2.

The offence with which the accused is charged.

3. The date on which and th e place at which the
offence was committed, unless the date and place
are unknown.
4. The place where he shall be sent to .
Th e order shall be signed by the chief procurator, the
judge in charge of the preliminary examination, or the
presiding judge, as the case may be.
Article 60. ·rn ordering the arrest of an accused the
written order referred to in the last preceding article shall,
according to the circumstances, be notified to the neigh bouring or all procnratorates and judicial police stations
and, in cases of necessity, it may be published in newspapers or announced in other ways.
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Article 61 . After an on1er for arrest has been notified
or announced, any procurator or judicial police officer may
arrest the accused with or without a warrant.
Article 62. In effecting an arrest with or without a
warrant, care must be taken of the body and reputation of
the accused.
Article 63. Where an accused resists an arrest or
attempts to escape, force may be used but may not exceed
the necessary degree.
Article 64. An accused who has been arrested shall
forthwith be sent under guard to tbe place designated, and
if such place cannot be reach ed within :five days, he shall
on application be first escorted to a comparatively nearer
court for examination in order to ascertain whether or not
there is a mistake as to his person .
Article 65. An accused who has been arrested according to article 57 shall forthwith be sent under guard to a
neighbouring procuratorate for examination.
Article 66. An accused who has been sent according
to the last two preceding articles shaH on his arrival be
fexamined forth\rith, and no (1elay may exceed the nex
day.
Prior to examination ·the accused may, m cases to
necessity, be detained temporarily.
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CHAPTER

V.

EXAMINATION OF ACCUSED
Article 67.

In examining an accused his full name,

age, occupation, and address shall be asked first in order to
ascertain whether there is any mistake as to his person . If
there 1s a mistake h e shall be liberated at once.
Article 68. In examining an accused he Ehall be informed of the charge made against him and the name of the
offence.

If after he has been iuformecl of the name of the offence
the name should ue changed, he shall be informed thereof
a gam.
Article 69.

Where there are several accused, they shall

be examined separate ly anJ those who have not been
examined may not be present; provided that in cases of
necessity an accused may be ordered to be confronted with
another accused or a witness for the purpose of contradiction.
Article 70.

In ex::tmining · an accused no violence,

threats, inducements, fraud or other improper means may
ue used.
Article 71 . In examining an accused he shall be given
an opportunity to explain the charge made against him and
state any facts in his favour.
In examination th e charge shall be pointed ont to the
accused who shall be asked whether he lws any

::~nythi n g
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to say to it and ordered to make a detailed statement from
beginning to end in the matter. If he has stated any facts
in his favour, he shall be ordered to say by what means he
will prove them.
Article 7'2. In examining an accused notes shall be
taken of the following matters: 1. The questions asked and the statements made by
the accused.
2. The place at which the accused is examined and
the date of the examination.
The registrar shall be ordered to read out the contents
of tb e notes to the accused, who shall be asked whether
there is any mistake.
Where the accused has asked to make any corrections
in th e notes, what he says in correction shall be inserted.
The notes shall be signed by the procurator or judge
who conducted the examination and by the accused.
Article 73. The fact whether or not the accused admits
the charge, any facts stated by him in his favour, and the
means of proof designated by him shall be stated in the
notes.

CHAPTER VI
DETENTION OF ACCUSED
Article 74. An accused who on examination is found
to be within any of the cases specified in articles 49 to 51
may, if necessary, be detained.

ArLicle 75.

A writ of detention shall be used in detain-

ing an accused.
The right to issue a writ of detention belongs, during
preliminaiT investigation, to tlle procurator, during preliminary examination, to the judge in charge, and, during
trial, to the court or th e commissioned judge; provided that,
in th e case of its being issued by a procurator, an order of
the chief procurator must first be obtained.
Article 7G.

A writ of dete ntion shall specify th e follow -

ing matters : 1. The name m full of the accused, his address, or
other specialfeatures wh ereby he may be identified.
2.

The offence with which the accused is charged.

3.

The reasons for his detention.

4.

The place of detention.

5. Th e public office whereby th e \\Tit is issued.
Th e writ must be signed by th e procurator, the judge
in charge of the preliminary examination, or the presiding
judge or the commissioned judge, as the case may be.
Article 77.

Th e provisions of articles 54 to 56 relating

to arrest apply mutatis nwtandis to executi on of detention .
In executing dete ntion th e accused shall be sent under
guard to the place designated.
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In executing detention care must be tak en of the body
and the reputation of t.h e accused.
Article 78. To put a detained accused under restraint
1s permitted only in cases where this 1s necessary for
preserving the object of detention and the order of the
detention house .
The accused may hav e hi s own food and his own articles
of daily use and may interview others as well as send and
receive letters and articles, unless this would be detrimental
to the object of detention or the order of the detention
house.
No restraint may 1>e put on the body of the accused
nnless violence, escape, or suicide is apprehended.
Restraint on the body shall be ordered by the Governor
of the detention house; provided that such order shall
forthwith be referred to the procurator, the judge in charge
of the preliminary examination, or the presiding judge or
the commissioned judge concerned for approval.
Article 79. As soon as th o grounds of detention have
ceased to exist, th e writ of detention shall be rescinded an<~
the accused lioeratecl .
Article 80. 'l'he detention of an accused may not exceed
one month, during preliminary investigation, and two
months, during preliminary examination; provided that, if
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on the expiration of the period of detention there is necessity for continuing the detention, the procurator or the
judge in charge of the preliminary examination shaH move
the court for a ruling.
The court on the motion referred to in the above
paragraph may extend the period of detention; provided
that extension is allowed only once, during preliminary
investigation, and twice, during preliminary examination,
and no extension may exceed one month.
Where on the expiration of the period of detention the
case has not yet been sent for preliminary examination or
for prosecution, the writ of detention is deemed rescinded.
Article 81 . The accused, or the statutory agent, the
curator, or the spouse of the accused may at any time apply
for bail.
Article 82. When bail is granted, an adequate amount
of security in money shall be designated, and the applicant
be ordered to furnish it in cash; provided that the money
may be furnished by a third party.
The security money may according to the circumstances
be furnished in negotiable instruments or in bond; provided
that such bond must be entered into by a person ~f means
residing, or a firm situate, within the competent district
and must state the amount of the security money and that
it will he payable when so ordered.
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When bail is granted, the residence of the accused may
be restricted.
Article 83.

When bail is granted, the accused shall be

released after the receipt of the security money, negotiable
instruments, or bond agreed upon.
Article 84.

When after the accused has been released

on bail, the security is considered to be insufficient, an
increase may be ordered.
Article 85.

Where the accnsed detaineJ. is charged with

an offence the maximum principal punishment of which is
detention or fine, an application for hail may not be refused.
Where the offence is punishable with a fine only, the
security may not exceed the maximum amount of the fine.
Article 86.

An accused who has been detained may

without bail be released by committing him to the custody
of his relatives.
In committing an accused to the custody of his relative,
the relative shall be orderecl to enter into a bond binding
himself to produce the accused when summoned.
Article 87.

An accused who has been detaine(l may

without bail be released by restricting his residence.
Article 88.

An accused who has been released from

detention may be detained again in any of the following
cases:-

26
1.

Failure to appear without a propr. r excuse on being
summon ed.

2. Breach of the restrictions placed on residence.
3. Failure to increase th e security wh en an increase
has been ordered for insufficiency.
4. The existence of new facts which according to
article 50 or 51 renders detention necessary.
Article 9. Where an accused on be ing summoned
fails to appear without a proper excuse, th e security money
shall be confiscated apart from th e resumption of detention
according to No. 1 of th e last preceding article.
Wh ere the security consists in negotiable instruments
or a bond, payment of th e designated amount shall first be
demanded and, on failure to pay, _compulsory execution
shall be levi ed, but only t o th e amount of th e security
mone.r.
Article 90. Wh ere th e writ of detention is rescinded or
detention executed or detention becomes void m consequence of a judgment, the bail comes to an end.
Wh ere th e third party who furnished the security
muney or negotiable instrum ents or entered into the bond
reports to th e court, procuratorate, or judicial police department concerned the circumstances of an attempt of the
accused to escape, at a time wh en pre('autious measures may
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still be taken to frustrate the attempt, and applies for permission to withdraw the bail, such permission may be given.
When bail comes to an end or is withdrawn, th e security
money or negotiable instruments that are not confiscated
shall be returned or the bond be cancelled.
Article 91.

Decisions concerning th e rescission of the

writ of detention, release, ex ecution of detention, confiscRtion of security money and withdrawal of bail, as provided
in articles 79 and 81 to go, shall be given during preliminary
investigation by the procurator, during preliminary examination by a ruling of the judge in charge, and during
trial by a ruling of the court or the commissioned judge.
Article 92. Where the case is within th e period of first
appeal or is during appeal, while th e records and the things
used in evidence are still in the court of first instance, the
decisions referred to in the last preceding article shall be
given by a ruling of the court of first instance.
Where the case is within the period of final appeal or
during appeal, such matters shall be decided by a ruling of
the court of first appectl.

CHAPTER

VII.

WITNESS
Article 93.
ummons.

A witness shall be summon ed by a writ of
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The right to issue a writ of summons belongs during
preliminary investigation to the procurator, during preliminary examination to the judge in charge, and during
trial to the presiding judge or the commissioned judge.
Article 9±.
ing matters:-

A writ of summons shall specify the follow-

1.

The name in full of the witness and his address .

2.

The case in which he is required to give evidence.

3.

The time of the day and the place at which he
is required to appear.

4.

The fact that he may, in ca e of failure to appear
without a proper excuse, be fined a sum not exceeding fifty yuan and arrested, apart from being liable
to pay the necessary expenses incurred through
his non-appearance.

5.

The public office by which the writ is issued.

The writ of summons shall be signed by the procurator,
the judge in charge of the preliminary examination, or the
presiding judge or the commissioned judge.
Article 95.

A writ of summons shall be served.

Except where emergency measures are taken, the service
of a writ must be effected at least twenty-four hours before
the day of appearance.

29

Article 96. Where the witness appears and is informed
of the date on which and the place at which he must appear
again as well as what is provided in No. 4 of article 94, and
this is reduced to writing, service is deemed to have been
effected.
Article 97.

A witness who has been summoned may

Le ordered to go to a designated place outside the court or
the procuratorate.
Article 98. In cases of necessity a witness may be
ordered to go in company with others to a designated place.
A witness who refuses thus to go without a proper
excuse may be ordered to be placed under arrest.
Article 99.

A witness who is present may be examined,

notwithstanding that he has not been summoned.
Article 100. Where the President is a witness, he shall
Le examined at the place where he is.
Where a Cabinet Minister is a witness, he shall be
examined at tho procuratorate or court of the place where
he is.
Where n member of the National AssemLly is a witness
and he is staying in the district where the Assembly is
sitting, ho shall be examined at the procuratorate or court
of such district.
Article 101. Where n witness cannot appear for proper
reasons, he may be examined at the place where he is.
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Article 102. Where a witness \rho has been summon ed
fails to appear without a proper excuse may, apart from
being liable to pay the expenses incurred through his nonappearance, be fined a sum not exceeding fifty yuan and
arrested.

If he is unable to pay th e fine, the fine may be

commuted to detention not exceeding twenty days, and the
same rule applies if he fails to appear on being summoned
a second time; provided that th ere may not be more than
two fines altogether.
Article 103. The provisions of articles 52 to 56 and 62
. relating to the arrest of accused apply mutatis mntanclis to
the arrest of witnesBes.
D ecisions as regards fines and compensation for expe nses
incurred shall be given by a ruling during preliminary investigation by the court of corresponding rank on the
application of the procurator, during preliminary examination by the judge in charge, and during trial by the court
or the commissioned judge.
Article 104.

Wh ere a perso n being or having been a

public officer is a witness and is examined as to matters
which he is bound to keep secret, the permission of the
competent superintendent officer shall be obtained, and
where a highest superior officer is a witness th e permission
of the President shall be obtain ed.
Where a person being or having been a member
of the National Assembly is a witness and is examined as
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to matters of secret meetings,

the permission of the

Assembly shall be obtained.
The permission referred to in th e two above paragraphs
may not be withheld, unless it would be detrimental to the
interest of the state.
Article 105. The following persons:1.

A relative of the accused, even though the relationship has ceased to exist; or

2. The betrothed of the accused; or
:3. The statutory agent, the supervising guardian, or

the curator of the accused;
may refuse to give evidence .
Article 106. A person who is or has been a medical
practitioner, pharmacist, medicine dealer, midwife, an
ordained person in any religion, an advocate or counsel, or
a notary public, or who is or has been an assistent to any
such person in his occupation, may refuse to give evidence
in regard to matters conceruing others which came to his
knowledge professionally, unless the person concerned has
given permission.
Article 107. Where .it is apprehended by the witness
that his giving of evidence may expose himself, or any of
the persons related in the way mentioned in article 106, to
a prosecution, he may refuse to give evidence.
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Article 108. A witness who refuses to give evidence
shall set out the grounds of refusal; provided that in the
case mentioned in the last preceding article he may be
ordered to make a written declaration instead.
Article 109. A witness who appears shall be forthwith
examined, and no delay may exceed the day of appearance.
Article 110. Where there are several witnesses they
shall be examined separately and those who have not been
examined may not be present and are forbidden to discuss
the case; provided that in cases of necessity a witness may
be ordered to be confronted with another witness or the
accused for the purpose of contradiction.
Article 111. In examining a witness he shall first be
examined in order to see whether there is any mistake as
to his person and whether he is related to the accused in ,
any of the ways mentioned in article 105.
f
If the witness is related to the accused m any of the

ways mentioned in article 105, he shall be informed that
he has the right to refuse to give evidence.
Article 112. A witness, unless otherwise provided,
shall be ordered to make a written declaration .
Article 113. A witness exa~ined in preliminary Investigation or preliminary examination may not be ordered
to make a written declara,tion except in the following
cases: -

l

'
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l. Where it is anticipated that the witness will not
be able to give evidence at trial; or
2.

Where the que&tion of d.etcntion, se1zure, or search
depend.e on his evidence.

Article 114.

None of the following persons:-

1. A person under the age of fifteen; or
2. A person who through mentnl disorder, is incapable
of understanding the meaning or effect of a written
declaration ; or
3. A person who is connected with or involved in the
case as a co-offender, or as an offender of the offence
of concealment of offender, or suppression or destruction of evidence, or of receiving property obtained
through the commission of an offence; or
4. A person who being related to the accused m the
ways mentioned in articl e I 05 does not refuse to
give evidence; or
5. A person who is related to the private prosecutor in
the ways mentioned in article J 05 in case of private
prosecution ;

ben called as a witness, may be ordered to make a written

In examining a witness he shall first be
liloii'IDE~d of the duty of making a written declaration and
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the penalty for giving false evidence; provided that a
witness who may not be ordered to make a declaration
shall be told that be shall give his evidence based on facts
without any concealment, qualification, addition, or modification.
Article 116. The written declaration which a witness
is required to make shall be made after~he bas been informed
of the duty of making.it and the penalty for giving false
evidence; provided that where there is a doubt as to
whether or not a declaration should be made, it may be
made after evidence has been given.
Article 117. The declaration shall state that the evi<,lence to be given shall be based on facts without any
concealment, qualification, addition, or modification; provided that where ibe declaration is made after evidence bas
been given, it shall state that the evidence given was based
on facts without any concealment, qualification, addition,
or modification.
The declaration shall be read aloud by ·the registrar
and, if necessary, with explanation.
The witness shall be ordered to sign the declaration.
Article 118.

In examining a witness he shall-be ordered

to relate from beginning to end the matters about which he
is examined.
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After the witness has given evidence he shall, for the
purpose of making it clear or ascertaining whether it is true
or false, be asked the necessary questions.
Article 119.

Except in cases of necessity no question

may be asked in regard to the following matters:1.

Anything that does not concern the case.

2.

Anything that is likely to be detrim ental to the
rep utation, credit, or property of the witness or of a
person r elated to him in the ways mentioned in
article 105.

Article 120.

In examining witness no violence, threats,

inducements, fraud, or other unlawful means may he used.
Article 121. A witness who without a proper excuse
refuses to make a wri tten declaration or to give evidence
may, apart from being liable to make compensation for
expenses incurred through his refusal, be fined a sum not
exceeding one hundred

yt1 an.

If he has no means to pay

the fine, the fine may be commuted to detention for a
period not exceeding forty days, and if he refuses again, he
may again be fined; provided that there may not be more
than two fines pJtogether.
Decisions as

regard

fines

and compensation

for

expenses incurred shall be given by a rnling during preliminary investigation by the court of corresponding rank
on the application of the procurator, during preliminary
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examination by the judge in. charge, and during trial 1y
the court or the commissioned judge.
Article 122. A witness may demand th e expenses lawfully allowed to him, unless l1is att endance is secured by
arrest or he refuses to make a written declaration or to give
evidence without a proper excuse.
Article 123. In examining a \ritn ess notes shall be
taken of th e following matters: 1. Th e questions asked, and the evidence glVen by
the Y•itness.
2. \Vh ere a wHness does not make a written declaration, the grounds of hi s failure to do so.
3. The place and the date of tho exam ination.
Th e registrar shall be ordered to read aloud t.o the
witness the notes taken and to ask him whether the notes
arc correct.
·w h ere the witness requests a correction of the notes,
what he says in the way of correction shall also be inserted
in the notes.
The notes shall be signed by th e procurator or judge
conducting the examination and by the witness.

CHAPTER

VIII.

EXPERTS
Article 124.

Unless it is otherwise provided in this

Chapter, experts are governed by th e provisions of the last
preceding Chapter relating to witnesses.
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Article 125. The duties of experts sh all be discharged
by one or more persons who hav e the necessary knowledge
or experience or are officially charged with expert duties.
The attendance of an expert may not he secured by
arrest or by detention i n lieu of a fi ne.
Article 126.

A party may on the same grou nds on

which he could move for th e withdrawal of a judge obj ect
to an expert ; provided that the fact th at the expert has
been a witness or an expert i n the case may not be a ground
of objection.
A party may no longer rmse any objection after an
expert has given evidence or made a report in any matter
in which hi s expert opi nion is required, u nless the ground
of objecti on arises afte rwards" or was unknow n to the party.
Article 127.

Wh ere an obj ection is raised against an

expert, the grounds of objection and the bets referred to in
the proviso of paragraph 2 of th e lnst preceding arti cle shall
be set out.

'l'he objection mentio ned in th e above paragraph shall
be decided during preliminary investigation by the procurator, during preliminary examination by a ruling of the
judge in charge, and during trial by a ruling of the presid-

ing judge or the com missio ned judge.
Article 128.

An expert shall make a written declara-

tion before he gives his opinion .
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The declaration shall state thaL he ·will give an impartial
opinion based on his knowledge.
Article 129. An expert may examine various records
and the things used in evidence.
An expert may apply to have tho accused or witness
examined and to be permitted to be present and ask questions himself.
Article 130. An expert shall be ordered to make a
report of the finding and the results.
Where there are several experts they may be ordered to
make a joint report; provided that where their opinions
differ, their various opinions and the grounds thereof shall be
reported.
Where the report is m writing they may, if necessary,
be asked to give an oral explanfl.tion.
Article 131. "'here an expert investigation 1s incomplete, the number of experts may be increased or another
expert ordered to continue the investigation, or another
investigation made.
Article 132. Wh ere it is necessary to have an expert
examination of the mental condition of the accused, the
accused may on the motion of the expert be ordered to
be sent to a hospital or other proper place for a period fixed
beforehand; provided that the period may not exceed one
month in the same case.
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Decision for taking such measure as referred to in the
above paragraph shall he given by a ruling during preliminary investigation by the court of corresponding rank
on the application of the procurator, during preliminary
examination by the judge in charge, and during trial by
the court.
Where before the expiration of the period the expert
considers that he has obtained the results of his investigation, he shall make a report forthwith.
Article 133.

The provisions of this Chapter apply
mutatis mutandis to interpreters.

CHAPTER IX.
SEIZURE AND SEARCH
Article 134. Anything used in evidence or capaLle of
being confiscated may be seized.
Anything seized shall be kept m safe custody by a
public office or by entrusting it to certain persons or by
other means.
Article 135. Where the possessor of the thing seized
refuses to produce or to deliver it or resists seizure, seizure
may be effected by force and a fine or detention in lieu of
a fine may Le inflicted according to article 121 in order to
compet production or delivery.
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Where the possessor is a person who according to article
104 may not be made to give evidence without certain
permission, or who according to articles 105 to 107 may
refuse to give evidence, no fine or detention in lieu of a
fine may be inflicted.
Article 136. No document or any other thing which is
kept in the safe custody of a public office .and which should
be kept secret in the course of duty may be seized without
the permission of the competent superintendent pnblic
officer.
Such document or thing as referred to in the above
paragraph, if kept in the safe custody of the National
Assembly, may not be seized without the permission of the
Chairman thereof.
The perm.ission referred to in the two above paragraphs
may not be withheld, unless it would be detrimental to the
interests of the State.
Article 137. Letters, postal articles, or telegrams that
are in the possession of the post or the telegraph office may
in any of the following circumstances:-

1.

Where they are capable of being confl:iscated;

2.

·w here they are sent to an accused or there are facts
sufficient to show that they are sent uy or to the ·
accused;

be seized.
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ArLicle l 38. Letters, postal articles, or telegrams that
are sent between the accused and his advocate and are in
the possession of the post or the telegraph office may not be
seized, unless the accused has absconded.
Article 139. In effecting seizure a receipt setting out
the articles seized shall be given to the owner or the
possessor.
The thing seized shall l1e wrapped up and sealed by the
public officer effecting sei7-ure .
Article 140.

Where the wrapper referred to in para-

graph 2 of the last preceding article is to be opened, it shall
be done by the ·procurator or the judge who ordered the
seizure, and the accused shall be ordered to be present
unless it is impossibl e to do so.
Article 141.

Wh ere any letter, postal articles, or tele-

gram that is delivered by the post or the telegraph office
ould be seized, notice shall be given forthwith to the

Where th e things seized may easily be
_.a:ed or is easily perishable, iL may be sold by public

Anything seized which there is no ncceskeeping shall be returned without waiting for thP-
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A thing seized may on application of the owner or the
possessor be returned to him temporarily on his undertn.king
to keep safe custody of it.
Article 144.

If anything obtained through the com-

mission of an offence has been seized and there is no
necessity for keeping it, it shall be returned to the injured
party without waiting for the conclusion of the case, unless
a third party makes a claim to it.
Any money realized from a thing obtained through the
commission of an offence is deemed to be a thing obtained
through the commission of an offence.
The person interested in the thing obtained through
the commission of an offence may still enforce his claim by
taking civil proceedings.
Article 145.

Decisions as regard seizure or the return

of a thing seized shall be given during preliminary investigation by the procurator, during preliminary examination by the judge in charge, and during trial by the court
or the commissioned judge.
Article 146. Any dwelling house or other premises or
any vessel, where there are good reasons for believing that
any accused or anything that may be used as evidence or is
liable to be confiscated may be found, may be searched.
The body of a person or anything carri8d by him, where
there are good reasons for believing that anything that may
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be used as evidence or is liable to be confiscated may be
found, may be searched.
The search of the body of a female person shall be
effected by a woman, unless it cannot be effected by a
woman.
Article 147. Where any documents or other things
kept by a public office should be seized, a request should be
made for their surrender; provided that in cases of necessity
a search may be made.
Article 148.

A secret military department or a vessel

of war may not be searched without tho permission of the
competent superintendent officer.
Article 149.

Search shall he effected by a writ of search.

The right to issue a writ of search belongs during
preliminary investigation to the procurator, during pre-

liminary examination to the judge in charge, and during
bial to the court or the commissioned judge.
rticle 130. A writ of search shall specify the following

The place or the person to be searched.
The public office by which the writ is issued.
The writ shall be signed by the procurator, the judge in
of the preliminary examination, or the presiding or
fbiiBBi<me:d judge, ns the cnse may be.

Article 151. In effecting a search the ·writ shall be
shown to the persons required to be present by paragraph 1
of article 159.
Article

15~.

A procurator or j udgo roay, without a

writ of search, make a search in person.
Article 153.

When an arrest with or without warrant

or detention is to be effected, any dwelling house or other
premises or any vessel concerned may be searched without
a writ of search.
Article 154.

The body of an accused that has been

arrested may be searched without a writ of search .
Article 155.

In any of the following circumstances: -

1.

Where a .flagrant delictor or a person attempting to
escape is being persued or arrested;

2.

Where facts exist sufficient to show that an offence
is being committed and tho

circumstances are

urgent;
any dwelling house or other premises or any vessel concerned
may be searched.
Ar6cle 156.

Unless any of the circumstances mentioned

m the last preceding article exists, no dwelling house or
other premises or any ship may be searched at night.
A search that is commenced in the dfi:Y time may Le
continued at night.

By night is meant 9 p.m. to 5 a.m. from the '1st. of
April to the 30th. of September and 9 p.m. to 7. a.m . from
the 1st. of October to the 31st. of March.
Article 157. The following premises: 1. Any place inhabited or frequented by a person con-

ditionally released; or
2. Any hotel or restaurant or any prem1ses acce sible
to the public at night; or
3. Any place the business of which is gambling or
immoral;
may be searched even at night.
Article 158. If a search is resisted it may be made by
force, provided that the force used may not, exceed what is
Arti<'lP 159. Where the search of any dwelling house
other premises or any vessel is effected by a judge or
III'O(mnJ~tor the following persons : The accused, unless he cannot be ordered to be
present or his presence is considered to be detrimental to the search ; or
2. The householder or the master of the ship or the
person in charge; provided that if snch person
cannot be present, it shall be lawful to order any
person of the house, the place, or the vessel to be
present;

ordered to be present.

46

Where a search is not effected by a procurator or judge
two persons shall be required to be present in addition to
those enumerated in the above pa.rapraph.
Article 160. If a public office or a ship of war is searched
rrotiee shall be given to the superintendent officer concerned
for him to be present.
Article 161. If in making a search any document or
article is discovered which, though not connected with the
case, proves the commission of another offence, such document or article shall be detained temporarily and sent to the
competent procuratorate to be dealt with by it.
Article 162. Iu making any seizure or search a note
shall be taken of the date and place of it ns well as other
necessary matters.
The things seized shall be set out in the note taken or a
separate inventory of them be made.
The note shall be signed by the procurator or judge
making the seizure or search and by the persons present.

CHAPTER

X.

INSPECTION
Article 163. For the purpose of discovery of evidence
and other discoveries concerning an offence an ins_pection
shall be made.

-17

Inspection is effected during preliminary investigation
by a procurator, during preliminary examination by the
judge in charge, and dnring trial by the conrt or the
commissioned judge.
Article 164.

In making an inspection the following

measures: -

1. Inspecting the place where the offence has been
committed and other places connected with the
offence; or

2. Examining the person of the accused or the injured
party; or

g,

Inspecting the corpse; or
.}laking a post-mortem examination; or
Examining any article connected with the case;

In making an inspection th e accused and
.Dvoca.t.A may be ordered to be present and witnesses or

166. The examination of a female person sha ll
by a medical practitioner or another female

In inspecting a corpse, a medical practi-

in pector shall he sent for.
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Article 168. Before making a post-mortem examination
of a corpse it is necessary to find out, either by asking some
one who knows the deceased or by other means, whether
there is any mistake as to the corpse.
Post-mortem examination of a corpse shall be effected
by a medical praetitioner.
Article 169. For the purpose of inspection or postmortem examination of a corpse it shall be lawful to retain
temporarilly the co1 pse or part of it as well as to open coffins
and graves.
Article 170.

In making an inspection a note shall be

taken of the date and place of it as well as other necessary
matters.
The note shall be signed by the procurator or the judge
making the inspection.
Article 171.
make

sketche~:>

In making an inspection it is lawful to

to be attached to the note.

CHAPTER

XI.

DEFENCE
Article 172.

An accused may at any time after the

commencement of preliminary examination or after the
institution of prosecution employ an advocate in the
proceedings.
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The statutory agent, the curator, or the spouse of the
accused may independently employ an advocate for the
accused.
Article 173. A person employed to be advocate must
be a lawyer.
A person not being a lawyer may be employed to be
advocate, if permission has been obtained, during preliminary examination, from the judge in charge, and, during
trial, from the court.
Article 174. When an advocate is employed, notice
hall be given to the judge in charge of the preliminary
examination or the court, as the case may be.
Article 175.

In cases where representation is allowed
appoint an advocate to be his
One accused may not employ more than

In cases within the jurisdiction of a Local
as a court of first instance, if no advocate has been
lmlnv~u1 at the time when prosecution is instituted, the
judge may motu p1·oprio assign a lawyer as advocate
whole or part of the defence.
In cases within the jurisdiction of a Dis..._.... ,.... as a court of first instance, if no ad vocate has

employed at the time when preliminary examination
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commences, the judge in charge may motu, '[11'0prio assign a
lawyer as advocate for the defence; provided that where the
minimum principal punishment is imprisonment for a period
of not more thau the third degree, such judge shall mottt

p1·oprio make the nomination.
In cases mentioned in the above paragraph, if prosecution is instituted without a preliminary examination, th e
nomination of an advocate shall be made by the presidiug
judge.
Article 179.

In cases within the jurisdiction of a High

Court as a court of first instance, if no advocate has been
employed at the time where preliminary exarnination commences, the judge in cha.rge shall motn proprio assign a
lawyer as advocate for the defence.
Article 180.

Where, after a.n advocate has been as-

signed, the accused, his statutory agent, cnrator, or spouse
employs another lawyer a.s advocate, the nomination in such
case shall be cancelled forth-with.
Article 181. An advocate may be assigned to appear
for several accused unless they have conflicting interest
among themselves.
Article 182.

·where au accused employs several ad-

vocates, service of documents need be male on only one of
them.
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Article 183. An advocate may examme the record or
anything used in evidence and make copies of such records;
provided that before the institution of prosecution, if it is
apprehended that the proceedings may be i11terfered with
thereby, he may be restricted or prohibited to do so.
An advocate may not, irrespective of the stage of the
proceedings, be restricted or. prohibited to examine, or make
copies of the notes taken at the examination of the accused
or the written opinion of an expert, or the notes taken at

the preliminary examination at which the advocate may he

A1ticle 184. An advocate may interview the accused in
and conespond with him; provided that before the
,.,,.,,.".·lV n of prosecution if facts exist sufficient to show
fabricated, or altered or

a con~piracy formed with a co-offender or with a witness
hy, such advocate may be restricted or prohibited to

or communicate with the accused.
The statutory ngent, the cmator, or the
of the accused may, after the institution of prosecn-

186. An assistant ad litem may submit his
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CHAPTER XI I.
DEC ISION
Article 187. A decision shall be given in the form of a
judgment or ruling.
A-ticle 188. Except where it is otherwise provided,
every judgment shall be based on the debates of the parties.
Every ruling given during trial shall be given after
hearing the parties.
Article 189. Every decision shall be in writing and
prepared by the judge; but a ruling need only be orderecl
to be noted (by the regi trar).
Article 190. A judgment, a decision dismissing an
application, or a ruling, an appeal against which is allowed,
shall set out reasons.
Article 191. A decision, except where it is otherwise
provided, shall specify the following matters:1.

The name in full, the age, the occupation, and the
address of the accused.

2.

The name of the representative, or the advocate,
if the accused has one.

3.

The official title and the name of the procurator if
present at the trial.

4.

The court that gives it and the date on which it i.
giVen.
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The original of the decision shall be signed by the
judges concerned. Where the presiding judge is for any
reason unable to sign, the fact shall be appended by the
senior judge to the decision and ,vhere this happens with
the judge concerned what should be done in such circumstances shall be done by the presiding judge.
Article 192. In giving a judgment, it shall be pronounced in open court unless the judgment is given without
a debate taking place.
A ruling which should be glVen during trial shall also
be pronounced (in open court).
Article 193. The pronouncement of a decision consists
in reading aloud the decree contained therein, and where
the decision is accompanied with reasons, such reasons or
their essential points shall also be read aloud.
Article 194. Except where it is otherwise provided, an
authenticated copy of every decision shall be served on the
pa1ties concerned.

CHAPTER

XIII.

DOCUMENTS
Article 105. Except where it is otherwise provided, a
document shall be made by a registrar (of a court or a procuratorate as the case may be) .
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Artide :l 06. Any document (offic ially ) made by a
public official in a public office shall bear the date and place
of issue and be signed by the person making it and sealed

A seal shall also be affixed to
the joining of every two pages or leaves.
with the seal of such office.
Article 197.

No document ( officially ) made by a public

official may be altered, and if any words are added, crossed
out, or appended, such words shall be sealed at the top with
their number stated, and, in case of any words being crossed
out, th e \YOrds so crosse l out shall be left in a legible state.
Article :198.

Any document not made (officially) by a

puhlic offirial shall be dated and signed.
Article 199. Whenever a perso n not being a public
oiticial is for any reason unable to sign his name, where he
ought to, h e must authorize some oue to do so for him, and
t.he person so authorized shall sign his own name (in the
dorument ) and state the reaso ns of the former's failure to
do so.
Article 200. All documents shall be annexed to t.he
( proper ) records by the registrar of the court or the procuratorate as the ca e may be.

CHAPTER XIV.
SERVICE
Article 201 . A party or his ad vocate or a sistant ad
litern shall for the service of documents notify his address

{):)

or office during preliminary inyestigation to the procuratorato, or during preliminary examination, or in cases where
preliminary examination is not reqn ired, to the court, after
prosecution has been instituted.
Where he has no fixed address or office in the place of
thr procuri1torate or the comt, some person residing in that
place shall be appointed for ~e nr ice and his name and
mkhess given.
The address of the perso n appointed for service shall be
deemed to be that of the person to be served, and service on
the former shall be deemed to be service on the latter.
Article 202.

The notification mentioned in the last

presiding article to one procuratorate or court shall be effective against a.ll procnratorates or courts of differe nt grades
situate in the same place.
Article 203.

A perso n detained in prison or m deten-

tion house need not give the notification mentioned in article
201.

Article 20-±.

Although the address or office has not

been notified by the person to be served, if it is known to
the procuratorate or the court, any document that 1s to
be erved may be sent to him by registered post.
Article 205. Where the person to be served is detained
in prison or detention house, a reque~t shall be made to the
of such priso n or detention house to execute
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Article 206. Service may be executed by public notice
where the party is involved in any of the following circumstances:1.

Where the address is unknown.

2.

Where service was executed by registered post but
did not reach him.

3.

Where he resides in a place outside the territorial
jurisdiction of this country and there is no other
means of service.

Article 207. Service by public notice shall be effected
only with permission of the court.
Service by public notice is effected by banging or posting
the document to be served on the notice board (of the procuratorate or the court) for public notice by the registrar.
Where a summons issued for attendance at the first
sitting of a trial bas to be served by public notice, it shall,
in case of necessity, be published in the news papers or
communicated to or made known by some other method
besides in the manner specified in the above paragraph.
Where service by public notice is executed by banging
or posting the document to be served on the notice board,
it shall be deemed to have been executed on the expiration
of fifteen days reckoning from the day on which such document was hung or posted, and, where such service is executed
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by publishing the document in the news papers it shall be
deemed to have been executed on the expiration of thirty
days reckoning from the last day of publication.
Article 208. Documents that should be served on the
procurator shall be served on the procuratorate (to which he
belongs).
Article 209. Except where it is otherwise provided in
this Chapter the provisions of the regulations relating to
Civil Procedure apply mutatis mutanclis to service of
documents.

CHAPTER XV.
COMPUTATION OF TIME
Article 210.

A month or year means a calendar month

Article 211. Where a period consists of days, mouths,
years, the first day is not reckoned.
Article 212. Where a period consists of months or
it ends on the expiration of that day of the last month
year, which precedes the day which conesponds in
to the initial day of the period; provided that in
there is no day corresponding in number to the initial
the period shall end on the expiration of the last day
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If the last day of a period falls on a Sunday, national

or other general holiday, it shall not be counted in reckoning.
Article 213. In reckoning a period fixed by law, the
time for journey of a party not residi ug within the place of
the procuratorate or the court shall not be counted.
The time for journey to be deducted from the reckoning
shall be regulated by an order of the Ministry of Justice.
Article 214. Where a party, through no negligence of
hi s own, fails to be abided by the time-limit (prescribed by
law) be may make a motion for the restoration to the
original conditions.
In the case where representation is allowed, negligence
ou th e part of the representative shall be deemed to be
negligence of the party.
Article 215. A motion for the restoration to the original
conditions shall be made in writing and sent to the court
that has jurisdiction over the case within five days after
causes for failure to abide by the time-limit have disappeared,
and, where time-limit for lodging an appeal has been
exceeded, such motion shall be made in the original court.
A motion for the restoration to the original conditions
shall set out reasons.
Article 21 G.

Where a motion for the re. toration to the

original conditions is made, all proceedings whieh should be

taken within the time-limit shall be supplemented at the
time when such motion is lodged.
Article 217. A motion for the restoration to the original
conditions shall be decided by a ruling by the court in which
the motion was made.
Where the motion is dismissed by a ruling, an appeal
against such ruling may be made within three days.
Article 218. Where a n-:totion for the restoration to the
original conditions is made, the execution of the decision
may he suspended before a ruling on such motion is given.

SECOND PART
TRIALS IN COURTS OF FIRST INSTANCE
CHAPTER

I.

PUBLIC PROSECUTION
SECTION I.
PRELIMINARY INVESTIGATION

An injured party may make a complaint

any offence.
statutory agent, the curator, or the
of the injured party may make a complaint indepen-
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In case the injured party is dead, the complaint may be
made by his relatives; provided that this is not contrary to
his express intention.
Article 221. Prosecution of offences against morality
within the meaning of .article 289 of the Provisional Criminal
Code may be instituted only on complaint of the husband
of the injured party.
Prosecution of offences against morality within the
meaning of article 290 of the Provisional Criminal Code may
be instituted only on complaint of the lineal ascendant or
husband of the female person.
Article 222. Where the statutory agent or the curator
of the injured party or a relative of such agent or curator is
the accused, complaint may be made by the relatives of the
injured party independently.
Article 223. In the case of the offences the prosecution
of which may be instituted only on complaint, where there
is no relative of the injured party to make a complaint as
specified in paragraph 2 of article 220 or article 222, the
competent procurator shall on the application of any
interested party determine who shall be the complainant.
Article 224. In the offences the prosecution of which
may be instituted only on complaint, the complaint shall be
made within six months reckoning from the day on which
the complainant knows the offender.
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Where the complaint is made against offences of abduction and kidnapping within the meaning of articles 349
and 353 of the Provisional Criminal Code, such complaint
shall be made within six months after the divorce.
Article 225. In offences where prosecution may be
instituted only on complaint, the complainant may, at any
time before the close of debate at the trial of first instance,
withdraw his complaint.
A complaint, once withdrawn, may not be made again .
Artiele 226. In offences where prosecution may be
instituted only on complaint, the making or withdrawal of
complaint against one of the co-offenders shall affect the
rest of them.
Article 227. Whoever knows that an offence has been
committed may lay an information.
Article 228. A public official wbo m the discharge of
his official duties knows that an offAnce has been committed
Article 229. A complaint or an information shall be
or laid befoce a procurator or a judicial police officer.
Article 230. The procurator or the judicial police
before whom a complaint or an information is made
laid orally shall make a note thereof and then read it out
the informant and ask him to affix
his signature.
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Article 231. Where a complaint by request is made by
a Foreign Government against offences the prosecution of
which may be instituted only on request as provided in
articles 120, 124, and 126 of the Provi'3ional Criminal
Code, such request shall be transmitted by the Minister for
Foreign Affairs to the Minister of Justice who shall communicate the same to the competent procurator by an order.
The provisions of articles 225 and 226 apply mutatis
mutandis to complaint by request made by a Foreign
Government.
Article 232. The procedure relating to information
applies mutatis mutandis to voluntary surrender.
Article 233.

The following officials: -

1. In the metropolitan district, the Superintendent of
the Police, and in the provinces, the Chief of the
Police; or
2.

The commander of the military police in and outside Peking; or

3.

The magistrate;

shall act as judicial police offlcers within their respective
districts, and their powers as to investigation of offences
shall be co-extensive with those of the procurator of a
District Procuratorate.
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Article 234.
l.

The following officials:-

Officers and petty officers of police; or

2. Officers and petty officers of the military police; or
3. Persons who by ordinances are invested with powers
as to investigation of offences affecting customs,
railways, posts, telegraphs, forests and other special
concerns;
when acting as judicial police officers shall obey the proCUI"ator's directions in the investigation of offences.
Article 235.

The foll owing persons:-

1. Police constables; or

2. Military police constables;

when acting as judicial police shall obey orders of the pro' ""'""Tr"' or the judicial police officer.

Article 236. Th e procurator who, on a complaint being
or information laid or on a person voluntarily surhimself or for other reasons, knows that an
has been committed shall forthwith commence
investigation as to the offender and the
In cases per connexionem where separate
investigations have been commenced by two
procurators, such investigations may, ' vith consent
others, be amalgamated and taken over by one of
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Article 238. Where the procurator knows that an
offence has been committed but the case does not fall within
his jurisdiction, or aHer he has made a preliminary investigation and found that the case belongs to another jurisdiction; he shall communicate this fact to all parties concerned
or transfer the case to the competent procurator for preliminary investigation.
Article 239. Where the judicial police officer knows
that an offence has been committed, he shall forthwith
inform the competent procurator, and, before the commencement of preliminary investigation taken by such procurator,
he shall take the following measures:1. To make a note of the names and addresses of
persons who may be witnesses and their special
features whereby they may be identified.
2. To investigate into such evidence as can be easily
destroyed and other circumstances connected with
the offencP..
3. To examine those witnesses present at the scene
of offence, if it is feared that they may not be able
to attend the examination during the stage of preliminary investigation.
Article 240. Where the judicial police constable knows
that an offence has been committed, he shall forthwith
inform the judicial police officer, or the competent procurator and in cases of necessity take the measures specified in
Nos. 1 and 2 of the last preceding article.
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Article 241. The procurator, the judicial police officer,
or the judicial police constable may in emergent cases
request those who are present at the scene of offence or live
in the neighbourhood to render any necessary assistance.
Article 242. The procurator may in emergent cases
request commanders of the army or the navy which station
in the neighbourhood to render assistance by despatching
armed forces.
Article 243.
camera. .

Preliminary investigation shall be held in

Article 244. Where th e accused on account of illness
or for some other lawful reasons can not be summoned to
appear, the procurator may examine him wh ere he is.
Article 245. The accused may move that the procurator
takes all the necessary measures that are beneficial to him
(the accused ) .
· Article 246. Th e procurator may make a request to
any competent P ublic Office for a report of necessary matters
connected with the preliminary investigation.
Article 24 7. The examination of the accused or any
witness or expert shall be don e, and any search, seizure or
inspection made in the presence of a registrar; provided
that under emergent circumstances, the procurator may
himself discharge the duties that ought to be performed by
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Article 248.
~xtinguished

1.

The right to institute prosecutioll shall be

in any of the following cases:-

The right to prosecute bas been extinguished by
prescription.

2.

A final judgment bas been given on the same cause.

3.

Amnesty.

4.

The punishment for the offence bas been abolished
by law passed after the commission of the offence.

5.

Withdrawal of complaint or of request in- cases
where prosecution is instituted only on complaint
or request.

6.

Death of the accused.

Article 249.

Where the procurator finds that the case

is involved in auy of the following circumstances:-

1.

Where the right to institute prosecution has been
extinguished;

2.

Where there are no sufficient grounds for suspecti ng
that the accused has committed an offence;

3.

Where the acts do not constitute an offence;

4. Where the offence is exempted from punishment by
law;
5.

Where the accused is not subject to the territorial
jurisdiction of this country;

he shall not prosecute.
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Article 250. In cases where no prosecution is instituted
a written statement to such effect shall be made together
with the reasons in law and in fact.
Article 251. An authenticated copy 0r a sumr~ ~ry of
the written statement that prosecution is not instituted
shall be served on the accused and the complainant.
Article 252. The complainant may, 'rithin seven days
after he has received the written statement that prosecution
was not to be instituted, apply, through the procurator who
Qriginally had charge of the casr, 1o the superior chief
procurator for a reconsideration of the matter.
Article 253. WlJCre the superior chief procurator considers that the application for a recons~deration is groundless he shall forthwith dismiss it.
Article 254.

Where the superior chief procurator connpplication for a reconsideration is well
grounded he sh!lll take any one of the following steps:l.

Where the preliminary investigation of the case 1s
incomplete he shall order the inferior competent
procurator to continue investigation.

•)

Where the preliminary investigation of the case is
complete he shall order the inferior competent
procurator to institute prosecution.

3. Where a preliminary examination of the case is
necessary as provided in article 262, or such
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examination is considered to be necessary as proYided in article 263, he shall transmit the case to
the competent court and apply for a preliminary
examination thereof.
Article 255. Where the accused is detained in custody
(pending preliminary invf\stigation) the writ of detention
is deemed to have been rescinded as soon as the course that
no prosecution is to be instituted is taken; provided that
during the period within which application for a reconsideration may be made, or pending such reconsideration,
detention may, in cases of necessity, still be ordered.
Anything that has been seized shalt be restored unless
the thing seized should be confiscated, or it is useful for the
preliminary investigation of another offence or offender.
Article 256. In the case where (it has bf\en notified
that) prosecution was to be abandoned no prosecution in
respect of the same case shall be instituted, unless new facts
or fresh evidence have hitherto appeared.
Article 257. Where in a preliminary investigation,
evidence sufficient to show that the accused is juatly suspected
to have committed the offence is obtained, the procurator
shall, except where a preliminary examination of the case
has to be applied for, institute prosecution forthwith.
This same rule applies even though it is not known
where the accused is.

6!)

Article 258. Where the offender is unknown, no preliminary investigation shall be concluded before the right
to institute prosecution is extinguished.
Article 259. In cases per conne~eionem " -here pre··
liminary investigations have been made by two or more
procurators acting separately, prosecution of such cases may,
with th e consent of others, be instituted by one of them.
Article 260. The written statement and the service of
such statement specified m articles 250 and 251 apply
mutatis mutandis to cases where prosecution is instituted.
Article 261. Notes shall be taken of the entire proceedings in preliminary investigation.
Such notes shall be signed by the procurator.
SECTION

II.

PRELIMINARY EXAMINATION

Article 262.

With regard to a case which comPs under
the juri~diction of a High Court as a court of first instance,
an application for a preliminary examination shall, after
preliminary investigation has been completed, be made by
the procurator to the. competent (High) Court along with
the transmission of the case.
The same rule applies to a case which comes within the
jurisdiction of a District Court as a court of first instance;

•
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provided that the minimum principal punishment for the
offence shall be imprisonment for a period in the second .
degree.
Article 263. With regard to any of the cases which
come within the juri diction of a District Court as a court
of first instance, besides those specified in paragraph 2 of the
last preceding article, an application for a preliminary examination may, after preliminary investigation has been
completed, still be made by the procurator to the competent
(District) Court along with the transmission of the case.
Article 264. The application for a preliminary examination shall lJe made in writing specifying the following
matters:1.

The name m full of the accused and such special
features whereby he may be identified;

2.

The offence with which the accused is charged and
the la\v which he is said to have violated;

together with an opinion (of the pr ".urator).
Where a preliminary examination is applied for, the
records as well as anything used in evidence shall be sent
to the court.
Article 265. Where jurisdiction over cases pe1· connexionem has been amalgamated in preliminary investigation, it may also be amalgama-ted in preliminary examination.
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Article 266. The judge in charge of the preliminary
examination may under emergent circumstances extend
his examination to persons or acts other than those
designated by the procurator in bis application.
Article 267. The purpose of a preliminary examination
is to decide whether the accused should be sent for trial.
Matters which are not easily investigated at the trial
shall be investigated at the preliminary examination.
Article 268. The judge in charge of the preliminary
examination shall hold an examination of the accused.
The judge in charge of the preliminary examination
shall, before the conclusion of such examination, tell the
accused the reason why he was under suspicion and ask
him to make au explanation, but this rule does not apply,
where there has been a default of appearance on the part of
the accused without proper excuse.
Article 269. After an examination bas been held in
accordance with article n7, the judge in charge of such
examination shall inform the accused that h e may at any
time employ an ad vocate for his defence .
•\rticle 270. The accused may apply to th e judge in
the preliminary examination for summoning
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In the application for summomng witness their full
names and addresses together with the matters on which
they should be examined shall be stated.
Article 271. The judge in charge of the preliminary
examination shall summon any witness desired by the
accused; provided that where a request as to certain matters
to be examined on is made by the accused, the judge may
dismiss it by a ruling if he considers that such matters are
unconnected with the case.
Article 272. The advocate for the defence may be
allowed to be present at the examination of the accused.
In the examination of any witness or expert or m
inspection, if the accused is present, his advocate may be
allowed to be present.
Where it is foreseen that any witness or expert shall
not be able to attend and be examined at the trial, the
presence of the accused at the examination of such witness
or expert shall be allowed; unless the freedom to make
statements by such witness or expert may be interfered
with by the accused' presence.
Article 2'/3. ln the examination of any witness or
expert, if the accu~ed is present be and his advocate may
ask question; provided that the judge in charge of the
preliminary examination may veto any question that is not
connected with the case.

•
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Article 274. Where the judge m charge of the preliminary examination considers that the case does not come
within his jurisdiction, he shall give a ruling stating that
an error in jurisdiction has been made and transmits the
case to the competent judge for preliminary examination.
Article 275. Where the judge in charge of the preliminary examination considers that the case is involved in
any of the circumstances specified in article 249, he shall
give a ruling to the effect that no prosecution is to be instituted.
Article 276. The period within which an appeal against
a ruling that no prosecution is to be instituted may be made
by the procurator is three days.
Article '277. The provisions of articles 2-13 to 24 7 and
articles 255 and 261 relating to preliminary investigation
apply ?m~tatis mutandis to preliminary examination.
Article 278. After the ruling that no prosecution was
to be instituted has become final, the procurator shall not
institute prosecution in respect. of the same case except
where new facts or fresh evidence have hitherto appeared.
Article 279. Where the judge in charge of the preliminary examination considers that the accused is justly
suspected to have committed the offence, he shall give a
ruling that prosecution is to he instituted and at the same
time transmit the records together with anything used in
evidence to the procurator to institute prosecution before
the competent court.

t
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Article 280. Th e ruling that prosecution is to be instituted shall besides containing matters specified in paragraph 1 of article 191; state the facts of the offence and
tb e law which the accused is said to have violat6d.

SECTION

Ill.

INSTITUTION OF (PUBLIC) PROSECUTION .

Article 281. The institution of prosecution shall Le in
writing specifying the following matters: 1. Th e name in full of the accused and the special
features whereby he may be identified.
2. The offence with which he is charged and the law
which he is said to have violated.
In institution of prosecution, the records and anything
used in evidence shall be transferred to the competent
court.
Article 282. No court may try any act the prosecution
of which has not been instituted by the procurator.
Articl e 283. No prosecution may affect any person
oth er than the person or persons named by the procurator.
Article 284.. Where serval offences have been committed by the accused, for one of which he has received or
would receive a severe sentence, the procurator may not
institute prosecution in respect of other offences if he
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considers that there woulu not be much difference m the
sentence even though such offences are prosecuted.
In the case mentioned in the above paragraph , if
prosecution in respect of the other offences has already been
instituted the court may, on the application of the procurator, suspend their trial.
Where trials for the other offences have been suspended
on account of trying the one for which a severe sentence
should be passed, the procurator may, according to the
circumstances of the case, still apply for trials for the other
offences within a month after the judgment given on such
one bas become final.
Article 285. Where the constitution of one offence
depends on that of another and prosecution in respect of
the latter has been instituted; the procurator, in instituting
prosecution against the former offence, shall declare that
snch prosecution can be maintained only when the latter
will be held to constitute an offence.
In the case mentioned in the above paragraph, if prosecution against the foi'mer offence hns been instituted first,
the court shall suspend trial thereof until judgment in
respect of the latter offence becomes final.
Article 286. Where the constitution of an offence or
the remission of punishment for certain offence depends on
the determination of some legal relation in civil law, and a
civil action for the determination of such relation has been
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brought, the procurator, in instituting prosecution against
the offence, shall declare that the prosecution, maintainable
or not, depends on the decision given in that civil action.
In the case mentioned in the above paragraph, if
criminal prosecution has been instituted first, the court
shall suspend the trial thereof until decision in the civil
action is given.
Article 287. The institution of prosecution may he
withdrawn at any time before the trial of first instance.
Prosecution once withdrawn may not be instituted
agam.

SECTION

IV.

TR IAL

Article 288. The presiding judge shall fix the date of
trial, summon the accused, and give notice to the procurator,
advocate for the defence, and assistant ad litem (if any).
Article 289. Summons for the first sitting of the trial
shall be served at least three days before the date fixed for
such sitting but this rule does not apply to cases which
come within the jurisdiction of the Local Court.
Article 290. The accused, after summons has been
served on him, may apply to the court to have the trial
taken place before the date so fixed.
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The accused may also apply to the court to have the
date fixed for trial postponed in order to prepare his
defence.
Article 291. Where the presiding judge, motu p1·oprio
or on application of the accused, alters the date of trial, he
shall notify this fact to the procurator, the advocate for the
defence, and the assistant ad litem (if any).
Article 292. The presiding judge shall make a list of
the names of witnesses who are requested by the parties to
be summoned or the examination of whom is considPred
necessary.
Where a request to have a certain witness summoned is
made by a party, the presiding judge may dismiss it by a
ruling if he considers that the testimony of such witness
will have no connection with the case.
Article 293.

At trial, the fixed number of judges shall

sit from the beginning to the end.
The procurator and the registrar of the court shall also

Article 294. Except where it is otherwise provided no
trial may be commenced in the absence of the accused.
Article 295. Where the offence is punishable only with
detention or fine 1 the accused may employ representative;
· d that if the court considers his presence neces:mry
may ordPr him to appear in person.
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Article 296. No restraint may be placed on the person
of the accused who appears before the court, provided that
he may be guarded.
Article 297. The accused after he has appeared can
withdraw only with permission of the presiding judge.
The presiding judge, in ordering the accused to appear
in court, may take all necessary precautions.
Article 298. Trial is commenced by reading aloud the
case by the registrar (of the court).
Article 299. 'Vhere, after the commencement of trial,
an alteration is made on any judge the proceedings shall be
renewed.
Article 300. After the presiding judge has examined
the accused in accordance with article 67, the procurator
shall state the essential points of the case.
Article 301. After the essential points of the case have
been stated by the procurator, the presiding judge shall
examine the accused in accordance with article 71.
Article 302. ·where the accused had denied the charge
but afterwards made a confession of his guilt during preliminary investigation or prelimiuary examination, the
presiding judge may order his confession to be read out in
court.

..
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Article 303. Where the confession of the accused was
made without violence, threats, inducements, fraud or other
unlawful means and corresponds with the facts of the case,
such confession may be used l'I.S evidence.
Although the accused has made a confession an investigation of the e sential points in evidence shall nevertheless
be made so as to ascertain whether the confession corresponds to the facts of the case.
Article 304. The presiding judge shall, after exammation of the accused, make an investigation of evidence.
Article 305.

All facts shall be proved by evidence.

Article 306. The weight of evidence
moral conviction of the court.

~:~hall

be left to the

Article 307. Anyth ing used in evidence shall be shown
to and examined by the accused who shall be asked to give
an explanation if possible.
Artide 308. The presiding judge shall read out, or
order the registrar to do so, any document that is filed in
the record and may be used as evidence; provided that,
where the party concerned h as no objection, the presiding
judge may state only the essential points, instead of the
whole contents, of th e document.
Where the accused does not understand the meaning of
the document, it shall be explained to h im after it has been
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Article 309. A witness or an expert shall be examined
according to the following order:1.

He shall be examined by the presiding judge in
accordance with articles 11 1, 115, and 118.

2.

He shall be exami?ed by the party who requested
to have him summoned.

3.

He shall be cross-examined by the opposite party.

4.

He shall be re-examined by the party who requested
to have him summoned; provided that re-examination is limited to those points which have been
brought out by the opposite party in the crossexamination.

Article 310. Any question, put to a witness or an
expert by the party in his examination or cross-examination, which the presiding judge does not consider proper
may be prohibited.
Article 311. The presiding judge may continue the
examination of the witness or the expert after the latter has
been examined or cross-examined by the parties.
Article 312. After the witness or the expert has glVen
his evidence, the presiding judge may order the notes taken
in the examination of such witness or expert during preliminary investigation or preliminary examination to be
read out in court.
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Article 313. Where the presiding judge foresees that in
the presence of the accused a certain witness, expert, or
joint accused will not tell the court all he has to say, th e
accused may be ordered to withdraw until the examination
is concluded; provided that, after the conclusion of the
examination, the accused shall be brought in court again
and told the chief points of the evidence given by such
witness, expert, or joint accused.
Article 314.
o witness or expert may withdraw without permission of the presiding judge, even though he has
finished giving his evidence.
Article 315. Notes taken m the examination of a
witness, expert, or joint accused during preliminary investigation or preliminary examination may be ordered to be
read out in court by the presiding judge; provided that a
further examination of such witness, expert, or accused is
impossible owing to fact that he is dead or ill or for other
reasons.
Article 316. '!\There in accordance with article 101 a
witness is examined where he is, the parties concerned may
also be present and make the examination as provided in
article 309.
Notes taken in the examination mentioned in the above
paragraph shall be read out at the trial.
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Article 317. The presiding judge may rmotu proprio, or
on application of the parties concerned, summon any person
as witness although his name is not in the list of witnesses.
Article 318. With regard to matters which are considered to be so clear that the call of a witness to prove
them is unnecessary, the presiding judge may by a ruling
dispense with the examination of the witness.
Article 319. The associate judges may, by informing
the presiding judge, themselves examine the accused, the
witness, or the expert.
Article 320. The presiding judge may, from among the
judges in the division, commission a judge for the examination of the accused or for the investigation of the whole or a
part of the evidence.
Article 321. The presiding judge shall, every time after
he has completed the investigation of a piece of evidence,
ask the accused whether he has anything to say.
The presiding judge shall also tell the accused that he
may produce some evidence in his own favour.
Article 322. Where a party raises objection to any
measure taken by the presiding judge, or the commissioned
judge, the court shall decide the matter by a ruling.
Article 323. At the conclusion of the investigation of
evidence, debates on the case in law and in facts shall be
ordered to be made according to the following orders:-

R3

1.

The procurator.

2.

The accused.

3.

The advocate.

Article 324. The presiding judge may order debates to
take place for a second time after those (mentioned in the
last preceding article) have been made; provided that the
accused shall be given the right to make the last reply in
the debate.
Article 325. The presiding judge shall, before the
announcement of the conclusion of debate, ·ask the accused
whether he has anything to say.
Article 326. Debate, after it baa been concluded, may
be re-opened by the court, if necessary.
Article 327. Where trial can not be concluded in one
sitting, such trial shall, except under extraordinary circumstances, be continued in successive sittings.
Article 328. Where the accused who js suffering from
mental disorder or is mcan not appear in court, trial shall
be suspended.
The provisions of the above paragraph do not apply to
cases where employment of reprePentative is allowed.
A1ticle 329. Where, on account of the accused suffering
from mental disorder or illness or for some other reasons,

trial h as been suspended for p eriocl of fiftEen days or more
the ·whole of the proceedings relating to the trial shall be
renewed.
Article 330.

W'here the whereabout of th e accused is

unknown, trial sh all he suspended; provided that all
measures neecssary for the perpetuation of evidence shall be
taken.
Article 331. After the comme ncement of trial, the
court shall continue to try the case notwithstanding that
such case is found to be within the jurisdiction of some
inferior court.
Article 332.

Judgment shall be pronounced within

seyen clays n.fter the conclusion of dehate.
Article 333. \Vhere the accused in conrt refuses to give
e\·idence, judgment may be given without waiting for h is
testirnony.
Article 334. Where the offence is punishable only
with detention or with fin e and the accused, after having
heen summoned fails to appear without proper excuse,
judgment may be given without waiting for his testimony.
Article 336. Where the constitution of an offence or
the ren1.ission of punishment for a certain offence depe nds
on the determination of some legal relation in civil law, the
conrt may also give a decision on that legal relation.
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'fhe provisions of the regulations relating to Criminal
Procedure apply 1n1.datis mutandis to the giving of the
decision referred to in the above paragraph; provided that
in the absence of such provisions, the provisions of the
regulations relating to Civil Procedure apply.
Article 336. With regard to cases involving some
legal relation in civil law, the court may, apart from taking
the course provided in paragraph 1 of the last preceding
mticle, alternately fix a period of time and order the parties
to institute proceedings before the competent civil comt.
Where the parties have instituted civil proceedings
within the period referred to in the above paragraph, the
~riminaltrial shall be suspended until the decision in the
civil action is given.
Article 337. Where the court is convinced that the
~ffence is proved, judgment of sentence shall be pronounced.
Article 33S. ·where the court is convinced that the
~ffence is not proved or that the act of the accused
offence, judgment of "not guilty" . hall be
need.
A1ticle 339, ·where the court is convinced that the
involved in any of the following circumstances : -

ca ~ e

1. Where the right to prosecute has, by virtue of the
provisions of Nos. 1 to 4 of article 248, become
extinct;
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2.

Where the lnw provides remission of punishment
for the offence;

judgment of acquittal shall be pronounced.
Article 340. ·where the court is convinced that the
case is involved in any of the following circumstances:1.

Where the prosecution has been instituted contrary
to the rules of procedure;

2.

Where the case is stbb jt~dice;

3.

In cases the prosecution of which may be instituted
only on complaint or on request, where there is no
such complaint or request, or where the complaint
or the request has been withdrawn;

4.

Withdrawal of prosecution;

5.

Death of the accused;

6.

Where the accused is not subject to the territorial
jurisdiction of this country;

judgment of dismissal of prosecution shall be pronounced.
Article 341. Where the court is convinred that the case
is not within its jurisdiction, it shall apart from taking the
course provided in article 331 give a judgment pronouncing
that an error in jurisdiction has been made and transfer
the case to the competent court for trial.

Article 342. A judgment may base on a rule of law
other than the one applied to the offence as specified in the
complaint of prosecution; provided that this is done m
compliance with any of the following conditions:-

1. That the maximum principal punishment provided
in the law so based in the judgment shall be
equal to, or lighter than, that specified in the complaint of prosecution.
2. That the judgment shall base on faC'ts set forth in
the complaint of prosecution (notwithstanding that
another law is applied).
Article 343. · A judgment shall, besides those ~atters
described in paragraph 1 of article 191, specify also the·
following : 1.

The decree.

2.

The facts.

Article 344. A judgment imposing a sentence shallt
besides those matters described in the last preceding articlet
specify also the following:1. The essential points raised by the prosecution and

by the defence.
2. The court to which an appeal may be made and the
period allowed for lodging the appeal.
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Article 345. The decree of a judgment imposing a
sentence shall, according to the circumstances of the case,
-specify the following matters:1.

The principal punishment.

2.

The accessory punishment.

3.

Where fine is imposed, the period of detention m
default of payment of fine.

4.

Where the t::tking into consideration of the period of
detention in reduction of se ntence is allowed, the
standard of such reduction.

-5.

·where suspension of punishment 1s pronounced
the period of time within which punishment is
• suspended.

6.

Costs.

Article 346. The 'reasons 'given in a judgment imposing a sentence shall, according to the circum tances of the
-case, specify the following matters:1.

The facts constituting the offence and the evidence
proving those facts.

2.

The reasons why punishment is increased, reduced
or remitted where it is so.

:3.

Where reduction of sentence by taking into consideration the period of detention is not allowed,
the reasons therefor.

4.

The law applicable to the case.
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Article 347. Judgment may be pronounceJ notwithstanding that the accused is not present in court.
Article 348.

The judgment of the court need not he

pronounced by the judge or judges who tried the case.
Article 349. In pronouncing a judgment against which
an appeal is allowed, the presiding judge shall inform the
parties present of the court to which, as well as the period
within which, an appenl may be made.
Article 350. Where in a judgment a fine is impo ed or
"not guilty," or acquittal, or dismis al of prosecution, is
pronounced; release of the accused sh all he deemed to have
also been pronounced, if h e has hitherto been detained in
custody.
Further detention of the accused may in cases of necessity still be ordered notwithstanding · that the judgment
dismissing prosecution has been pronounced; provided that
if within three days after the pronouncement no prosecution is instituted, such detention shall he deemed to have
been rescinded.
Article 351. The Emzure of anything shall, in the
absence of confiscation of the same being expressly pronounced, be deemed to h ave heen rescinded.
The seizure of anything may in cases of necessity be
ordered to continue notwithstanding that a judgment dismissing prosecution has been pronounced; provided that if
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within three days after the pronouncement no prosecution
is instituted, such seizure shall be deemed to have been
rescinded.
Article 352. Where things obtained through the commission of an offence have been seized, their restoration, if
they ought to be restored to the injured party, shall be
pronounced by the court, notwithstanding that no application for the same has been made.
Things which have been temporarily restored m
accordance with paragraph 2 of article 143 shall in the
absence of any notice be deemed to have been permanently
restored.
The party interested in things obtained through the
commission of au offence may, in accordance with provisions
of Civil Procedure, also assert his rights.
Article 353.
following : -

Ai trial notes shall be taken of the

1.

The cour~ in which, and the date at which, the trial
takes place ;

2.

The official titles and the full names of the judges,
the procurator, and the registrar concerned, as well
as the full names of the accused, his representative,
advocate, assistant ad litem and the interpreter, (if
any);

01

3.

The causes of non-appearance of the accused, where
he did not appear;

4.

The ruling and the reasons therefor in cases where
it is ruled that the hearing shall be held in camera;

5. The essential points of statements made by the
procurator and of the arguments of the parties;
6.

The essential points of the examination of the
accused, the witnesses, or the experts and of any
evidence given by them;

7.

The documents or their essential points which have
been read aloud to the accused in the hearing;

8. Things produced in evidence and shown to the
accused in the he[!.ring;
9.

Things seized or produced for inspection
hearing;
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the

10. The last reply of the accused at the conclusion of
debate;
11. The judgment or other decisions announced;
12. The matters the noting of which is ordered by the
presiding judge or those the noting of which is
made on application of any party, his representative,
or advocate with the approval of the presiding
judge·;
and other matters relating to the proceedings.
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Article 354. The notes taken at trial shall be arranged
properly within five days after each hearing.
Article 355.

The notes taken at trial shall be signed by

the presiding judge.
Where the presiding judge is for any rea on unable to
sign, the same shall be done by the senior associate judge
and where the case is tried by a single judge who is for any
reason unable to sign, the same shall be done by a registrar,
and where the registrar is for any reason unable to sign, the
same shall be done by the presiding judge or the judge;
provided that in each case the causB for inability to sign
shall be stated.
Article 356. Notes taken at trial shall be the sole proof
of the proceedings at the trial.
Article 357. Where in the notes taken at trial any
document has been noted or it is stated that an appendix
has been made of such document; the contents of such
document shall have the same effect as that of the notes.

CHAPTER II.
PRIVATE PROSECUTION
Article 358. In offences the prosecution of which is
instituted only on complaint, the injured party may, without having previously lodged a complaint, institute prosectltion before the court; provided that the offences are such
as specified in any of the following:-
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l.

Offences against morality within the meaning of
articles 283, 284, 289, and 290 of the Provisional
Crimiual Code.

2.

Offences of kidnapping within the meaning of
paragraph 2 of article 349 of the Provisional
Criminal Code.

3.

Offence relating to personal safety, credit, reputation
and secrets within the meaning of article 357 and
articles 359 to 363 of the Provisional Criminal Code.

4. Offences of theft and robbery within the meaning of
mticles 367 and 377 of the Provisional Criminal
Code.
5.

Offences of fraud within the meaning of mticles 382
to 384 of the Provisional Criminal Code.

6.

Offences of criminal misappropriation within the
rneaning of article. 391 and 393 of the Provisional
Criminal Code.

7.

Mischief within the meaning of articles 406 and 407
of the Provisional Criminal Code.

Article 359. The statutory agent, the curator, or the
spouse of the injured party, may institute prosecution
independently.
Where the injured party is dead, prosecution~ may be
instituted by his lineal relative, spouse, or the relative of the

same household and holding property jointly with him;
provided that the institution of prosecution is not contrary
to the express intention of the injured party.
Article 360. The provisions of the last two preceding
articles do not apply, where the injured party is a lineal
relative or the spouse of the accused or is a relative of the
same household and holding property jointly with him.
Article 361. The court shall cause an estimate of the
costs to be made and order the private prosecutor to give
security for such costs.
The provisions of paragraphs 1 and 2 of article 82 apply
mutatis mutandis to the giving of secmity.
Article 362. 'rhe court shall on receipt of the security
forthwith cause a copy of the complaint to be served on the
accused.
Article 363. Where the court considers that the case is
involved in any of the following circumstances:1.

Where public prosecution has been instituted;

2. Where no private prosecution is allowed;
3.

Where no security for costs has been furnished;

4.

Where the procedure adopted in the (private) prosecution is contrary to law.

such case ' shall be dismissed by a ruling.

!I.)

Where the case is dismissed on the grounds set forth in
Nos. 2 to 4 of the above paragraph, the court shall inform
the procurator of the fact, and, when this is done, complaint
is deemed to have been lodged.
Article 364. The private prosecutor may employ a
reprentative to appear in court; provided that if the court
considers his attendance necessary, he may be ordered to
appear m person.
Article 365. Any statement or pleading which should
be made or urged by the procurator in public prosecution
may be made or urged by the private prosecutor in private
prosecution.
Article 366. A private prosecution may be withdrawn
at any time before the conclusion of debate in the trial of
first instance.
Where the private prosecutor has been summoned but
fails to appear without proper excuse, the private prosecution
is deemed to have been withdmwn.
A private prosecution once withdrawn may not be
instituted nor a complaint lodged again .
Article 367. Where the private prosecutor dies before
the conclusion of debate, the injured party or a lineal relative or the spouse of such prosecutor or a relative of the
same h ousehold and holding property jointly with him may,
within a month after his death , succeed him to continue the
action.
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Where no perso n m:ceeds the private prosecutor to
continue the action a specified in the above paragraph, the
procurator shall be infonneLl of this fact and he shall act as
successor for thi::; purpose.
Article 368.

Where pro:-:ecution has heen instituted by

the injured party who has cornmitted any of the offences
specified in m'tirle 358 against the accused, the accused may,
at any tim.e lwfore the conclusion of debate, institute a
(TOss-action.
Article 369.

'i\'here a cross-action 1s instituted during

debate, it may be instituted orally.
Article 370.

The cro -aetion shall be decided simul-

taneously with the private prosecution; provided that in
case of necessity judgment on the private prosecution may
be given first.
No withdrawal of the private prosecution shall affect
the cross-action (if any)
Article 371.

Except where it is provided in article 361,

the provisions relating to private prosecution apply mutatis
rnutanrl is to cross-action.
Article · 372. Except where it is otherwise provided in
this Chapter, the provisions of Sections III and IV of the
last preceding Chapter relating to public prosecution apply

mvtotis nwtancl,is to private prosecution.

•
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THIRD PART
APPEAL

CHAPTER I.
GENERAL PROVISIONS
Article 373. Either party may appeal before a competent superior court against the judgment of an inferior
court.
The procurator or the private prosecutor may also appeal
for the benefit of the accused.
Article D7 4. The statutory agent or the curator or the
spouse of the accused may appeal independently for the
benefit of the accused.
Article 375. The advocate who took part in the original
trial, or the representative of the accused may, for the
benefit of the accused, ~\ppeal in his behalf: provided that
this is not contrary to the express intention of the accused.
Article 376. An appeal may be made against only part
of a judgment. Where the appea] is ~ot limited to any part
of the judgment, it shall be deemed to have been made
against the whole judgment.
Where the appeal is made against part of the judgment
and that part is connected with other parts, the appeal shall
he deemed to have been made al o against the latter.
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Article 377. The period within which an appeal may
be made shall be ten days, and it begins to run immediately
after the judgment has been served; provided that an appeal
made after the pronouncement of the judgment but before
service, thereof shall, nevertheless, be valid.
Article 378. The notice of appeal shall be in writing
specifying the grounds therefor and given to the court which
originally tried the case.
Article 379. Where an accused detained in prison or
in detention bouse desires to appeal, the written notice of
appeal shall be submitted through the Governor of the
prison or of the detention bouse.
So long as such notice is given to the Governor of the
prison or of the detention bouse within the period allowed
for appeal, the notice shall be effectual.
Where the accused is unable to prepare such a notice,
some official of the pr1son or of the detention house shall
prepare it for him.
The Governor of the prison or of the detention house
shall send such notice to the original court and indorse the
dates on which the notice was received.
Article 380.
appeal.

Either party may waive his right of

Article 381. An appeal may be withdrawn at any time
before judgment.
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Article 38:2. Where the appeal is made for the benefit
of the accused, it may be withdrawn only with the consent
of the accused.
Article 383. The right of appeal shall be extinguished
through waiver of such right or through withdrawal of the
appeal.
Where the accused has waived his right of appeal or
withdrawn his appeal, his statutory agent or curator or
spouse may not appeal in his behalf.
Article 384. The waiver of the right of appeal shall be
made in the original court.
The w~thdrawal of appeal shall be made in the competent court of appeal; provided that before transmission of
the records and of things used in evidence to the procurator
attached to the competent court of appeal, such withdrawal
may be made in the original court.
Article 385. The waiver of a right of appeal as well as
the withdrawal of an appeal shall be made in writing; provided that in open court the notice of such waiver or withdrawal may be made orally.
Where the waiver or withdrawal is made orally a note
thereof shall be taken.
Article 386. The provisions of article 379 apply mutatis
mutandis to waiver of the right of appeal or withdrawal of
appeal made by the accused.
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Article 387. Wh ere notice of appeal is given, or waiver
of the right of appeal, or withdrawal of appeal is made uy
one party, the registrnr of the court shall forth with inform
the other party of this fact.

CHAPTER

II.

FIRST APPEAL
Article 38~ . An nppeal against the judgment of the
court of first instance may, except wh ere it is otherwise provided, be made uefore the competent. court of first appeal.
Article 389.

No appeal against the judgment of the

court of first instance, which pronounced detention or fine
less than one hundred ynan may be made for the benefit of
the accused.
Article 390. No appeal against the judgment of a
superior court may be made on the ground that the case
should have been within the jurisdiction of an inferior
court.
Article 391.

Wh ere the original court considers that

the notice of appeal has not been made according to proper
form or that the right of appeal has become extinct, it shall
dismiss such notice by a ruling.
The period within which an appeal may be made
against the ruling referred to in the above paragraph is
three days.
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Article 392. Except as provided in the last preceding
article, the original comt shall transmit the records as well
as the things used in evidence to the procurator attached to
such court, who shall in turn deliver them to the procurator
attached to the competent court of first appeal.
Th e procurator attached to the competent court of first
appeal shall send the records as well as the things used in
evidence to such court.
Where the accused is m prison or m detention house,
the procurator attached to the original court shall order
such accused to be sent to the prison or the detention house
of the place where the court of first appeal is situate.
Article 393. Except where it is otherwise provided in
this Chapter the procedure relating to trials in courts of first
instance apply mu,tatis mutandis to trials of first appeals.
Article 394. The presiding judge, after he has examined the accused as provided in article 67, shall order the
appellant to state the chief points of his appeal.
Article 395. Witnesses or experts who have been
examined in the original court need not be summoned if
there is no necessity for further examination.
Article 396. The court of first appeal shall confine its
investigation to that part of the judgment against which
the appeal is made.
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Article 397. Where the accused fails to appear, judgment may be given without waiting for his testimony.
Article 398. Where the court of first appeal considers
that the appeal is not made according to proper forms or
that the dght of appeal has become extinct it shall dismiss
such appeal by a judgment.
Article 399. Where the court of first appeal considers
that the appeal is groundless it shall dismiss such appeal by
a judgment.
Article 400. \Vhere the court of first appeal considers
that the appeal is well grounded, it shall quash that part of
judgment of the court of first instance which is attacked
and gives a fresh judgment in respect thereof.
Where the original judgment quashed by the court or
first appeal is one dismissing a prosecution or pronouncing
error in jurisdiction, the case may be sent back to the
original court.
Where the odginal judgment quashed by the court of
first appeal is one pronouncing competency, the court of
first appeal, if it bas jurisdiction as a court of first instance,
shall exercise such jurisdiction in the matter.
Article 401. The facts referred to in the original judgment may be quoted by the court of first appeal in support
of its judgment.
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CHAPTER

Ill.

FINAL APPEAL
Article 402. A final appeal against the judgment of
the court of first appeal may be made to the competent
court of final appeal.
Article 403. The judgment of the court of first instance
as referred to in article 388 may be appealed against in the
competent court. of final appeal.
Article 404. An appeal against a judgment of a High
Court sitting as a court of first instance may be made to the
Supreme Court.
Article 405. The ground of final appeal must be that
the judgment is contrary to law or order.
Article 406. A judgment is said to be contrary to law
or order when it does not apply any legal rule or applies
such rule improperly.
Article -!07.
cases:1.

A judgment shall, in any of the following

Where the court (giving the judgment) has not
been organized according to law;

2. Where the judge who should have withdrawn
according to law took part in the trial;
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3.

Where the judge took part in the trial notwithstanding that he hf.s been objected to by the parties
and a ruling upholding the objection made;

4.

Where the trial was held in camem without lawful
grounds;

5.

Where the court was wrong in deciding that it had
or had not jurisdiction in respect of subject matter;

6.

Where the court was wrong in dismissing or not
dismissing the prosecution;

7.

Where the trial took place m the absence of the
accused, unless the case was within some exceptional provisions of tho law;

8.

Where the court failed to suspend or renew the
procedure adopted in the trial notwithstanding that
it ought to have done so according to law;

9.

Where the trial took place in the absence of the
advocate in cases where an advocate should be
employed or where an advocate has already been
assigned;

10.

Where the court failed to make an investigation of
any evidence which ought to have been investigated;

11.

Where the court did not decide a matter it was
asked to decide, or 'Vice vena;
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1~-

·w here the judge who had taken no part w the
trial took part in the judgment;

13.

Where the "reasons" of the judgment are not stated
or are contradictory ;

be deemed to be contrary to law or order.
Article 408. Except. under circumstances as described
in the last preceding article no final appeal may be made
on the ground that the procedure was contrary to Jaw or
order so long as the judgment is not thereby affected.
Article 409. After the original judgment bas been
given, the fact that the punishment is abolished, or altered,
or remitted may be a good ground of appeal.
Article 410.

Where grounds of appeal were omitted in

the notice of appeal, they shall, within ten days after the
notice thereof baR been given, be stated in writing and sent
to the original court.
Article 411.

The original court, on receipt of the notice

of appeal or of the written statement specifying the grounds
of appeal, shall within three days cause a copy thereof to

be served on the other party.
Article 412. The other party, on receipt of the copy
ft>t,,,.,.,,t1 to in the last preceding article, may within seven
ubmit a Teply to the original court.
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Where the other party is the procurator his reply ehall
be confined to the grounds of appeal.
The original court, on receipt of the reply, shall within
three days cause a copy to be served on the appellant.
Article 413. Where the original court considers that
th e appeal is contrary to the proper form or that the right of
appeal has become extinct it shall dismiss such appeal by a
ruling.
The period within which an appeal against the ruling
referred to in the above paragraph is three days.
Article 414. Under circumstances as described in article
410, where the appellant fails within the time-limit to submit th e written statement specifying the grounds of appeal,
the original court sha.ll dismiss the appeal by a ruling.
Article 415. Except under circumstances as described
m the two last preceding articles the original court shall
forthwith send the records as ¥>'ell as the things used in
evidence to the procurator attached to that court who shall
transmit them to the procurator attached to the court of
final appeal.
The procurator attached to the court of final appeal shall
furnish a written opinion which shall be sent along together
with the records and the things used in evidence to the
court of final appeal.
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Article 416. The appellant may, within ten days after
the documents relating to the appeal have been sent, amend
the grounds of appeal and submit the amended one to the
original court or to the court of final appeal.
Article 417. Except where it is otherwise provided in
this Chapter, the provisions relating to trials in courts of
first instance apply mutatis mutandis to proced ure of final
appeal.
Article 418. The judgment of final appeal is giVen
without going through the stage of de bate provided that in
cases of necessity debate may be ordered.
The debate referred to in the above paragraph shall be
done only by advocates as described in paragraph 1 of
article 173.
Article 419. In cases where debate is required, the
court of final appeal shall commission a judge from among
the judges of the division to investigate the points raised in
the appeal and in the reply and to make a report thereof.
Article 420. On the day of trial the commissioned
judge shall read aloud the repott to the court before
debate takes place.
The procurator or the advocate shall first of all address
the court on points of appeal and then begin to argue.
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. Article 421. Except in cases where an advocate must
be employed or where an advocate has been assigned, judgment shall in default of the appearance of an advocate be
given immediately after hearing the opinion submitted by
the procurator.
Article 422. The court of final appeal shall confine its
investigation to that part of judgment which is attacked in
the appeal.
The court (of final appeal) may, rnotu proprio, make an
investigation regarding jurisdiction in respect of subject
matter, or inquire into the question whether the ( odginal)
court has acted properly in dismissing or not dismissing the
case, or whether the law relating to decided facts has been
properly applied. The same rule applies in cases where
after original judgment has been given, punishment for the
offence in question is abolished, altered, or remitted.
Article 423. As regards jurisdiction in respect of sub·
ject matter, or the question whether the (original) court
has acted properly in dismissing or not dismissing the case,
or whether proper procedure has been adopted, the court of
final appeal may make an investigation of the facts.
The investigation may be made by a judge commissioned from among the judges of the division.
Article 424. Where the court of final appeal considers
that the appeal was not made in proper form, or that the
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right of appeal has become extinct, it shall dismiss such
appeal by a judgment.
Article 425. Wh ere the court of final appeal considers
that the appeal is groundless, it shall dismiss such appeal
by a judgment.
Under circumstances as described in th e above paragraph, suspension of punishment may at the same time be
pronounced.
Article 426. \Vhere the court of final appeal cousiders
that the appeal is well grounded, it shall quash that part o[
the judgment which is attacked in appeal and gives a fresh
judgment.
That part of judgment, which relates to matters to be
investigated motu proprio, may be quashed notwithstanding
that such part is not attacked in appeal.
Article 427. Except where the facts stated in the judgment attacked cannot be accepted as such, the court of final
appeal shall decide t.he case as it stands, if the judgment
attacked is quashed on any of the following grounds: 1.

That th e case was decided contrary to law or order.

2.

That acquittal or dismissal of prosecution should
have been pronounced in the case.

3. That after the original judgment has been giVen,
punishment for the offence is ab11lished, altered or
remitted.
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Where original judgment is quashed on any of the
grounds as described in the above paragraph, the benefit in
such case shall be enjoyed by the joint accused, even
though they did not make an appeal.
Article 428.

Where the original judgment is quashed

on any of the following grounds:1. That the judgment quashed was wrong m pronouncmg that an error in . jurisdiction bad been

made;
2.

That the judgment quashed was wrong m dismissing the case;

the court of final appeal shall by a judgment send the case
back to the original court.
As regards appeals against judgments of the court of
first appeal, if any of the circumstances described in the
above paragraph occurs, the court of final appeal may, in
cases of necessity, send the case direct back to the court of
first instance.
Article 429. Where the original judgment is quashed
on the ground that it was wrong in pronouncing the competency of the court, the court of final appeal shall by a
judgment send the case back to th e competent court of
first appeal, or to the competent court of first instance.
Article 430. Where the original judgment is quashed
on any ground other than those mentioned in the three
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last preceding articles, the court of final appeal shall by a
judgment send the case back to the original court or to a
court of equal rank.

FOURTH PART
APPEALS FOR SETTING ASIDE RULINGS
Article 431. E xcept where it is otherwise provided an
appeal against a ruling of a court may be made by either
party to the court directly superior to it.
Such an appeal may be made by a witness, expert,
interpreter, or any other person who is not a party to the
case.
Article 432. Unless it is otherwise provided, no appeal
may be made against any ruling relating to jurisdiction or
procedure of the court made before judgment, except: 1. That wh ich relates to detention in custody, bail,
seizure, or restitution of things seized, or
2. That which affects a witness, expert, interpreter or
any other person who is not a party to the case.
Article 433 . No appeal against a ruling of a court of
final appeal may be made.
Article 434. Where a ruling dismissing the prosecution
is made by a judge in charge of preliminary examination,
an appeal against such ruling may be made by the procm·ator to the court directly superior to that to which such
judge belongs.
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Article 435. Except where it is otherwise provided in
these Regulations, the period allowed for making an appeal
against a ruling is seven days and it begins to run immediately after the service of the ruling, provided that an
appeal made before service shall also be effectual.
Article 436. Th e notice of appeal shall be in writing
specifying the grounds of appeal and given to tho court, or
the judge in charge of the preliminary examination giving
the ruling.
Article 437. Wh ere the court or the judge in charge of
the preliminary examination considers that the appeal is
well grounded, it or be shall ratify the ruling, and where the
appeal is wholly or partly considered to be groundless, the
court or the judge in charge of the preliminary examination
shall, within three days of the receipt of the notice, transmit such notice together with its or his opinion to the court
of appeal.
Article 438. The execution of a ruling shall not be
suspended by the fact that notice or appeal against such
ruling has been given; provided that the court or the judge
in charge of the preliminary examination by which or
whom the ruling is given may, before a ruling is given
upon such appeal, suspend its execution by another ruling.
The court of appeal may by a ruling suspend the execution of the ruling which is attacked in appeal.
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Article 439. The original court or the judge in charge
of the prelimiuary examination shall, if necessary, send the
records together with the things used in evidence to the
court of appeal.
Tho court of appeal may, if necessary, request the
original court or the judge in charge of the preliminary
examination to send the records and the things used in
evidence.
Article 440. Where the court of appeal considers th~t
the appeal has not been made according to proper form, it.
ehall dismiss such appeal by a ruling.
Article 441. ·where the court of appeal considers that
the appeal is groundless it shall dismiss such appeal by a
ruling.
Article 442. Where the court of appeal considers that
the appeal is well grounded it shall quash the 01·iginal ruling
and gives a fresh one.
Article 443. Notice of the ruling of the court of appeal
shall forthwith be given to the original court or to the judge
in charge of the preliminary examination.
Article 444. A further appeal against the ruling of the
court of appeal may be made within three days provided
that such appeal is confined to any of the following cases:1. Where the ruling dismissed the appeal or where it
was made on application for the restoration to the
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original conditions after the period allowed for
appeal has expired.
2.

Where the ruling was made on application for new
trial.

.3.

Where the ruling relates to the determination of
punishment as provided in article 507.

4.

\Vhere the ruling is made on any question or
objection~being raised as provided in article 514.

5. ·where the ruling affects a witness, expert, interpreter or any other person who is not a party to the
case.
Article 445.

Where any of the following measures:-

1.

Relating to detention in custody, bail seizure or
restitution of things sei:-:ed;

2.

Relating to a fine or compensation for costs ordered
to be paid by a witness, expert, or interpreter;

taken by the judge in charge of the preliminary examination, or the commissioned judge, or the judge acting on
request is complained of, an application may be made to the
court to which such judge belongs for having the measure
set aside or altered: provided that where the judge acting on
request is a judge of a Local Court such application shall be
made to the competent District Court.
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The period allowed for appeals against rulings applies
mutatis 1nutandis to the case of application referred to in the
above paragraph .
Article 446. Where a measure. taken by th e procurator relating to detention in custody, bail, seizure, or
restitution of things seized, is complained of, an application
may be made to the court of the same grade as the pro()Urator for having the measure set aside or altered.
Article 4±7. The application made under the two last
preceding articles shall be in writing specifying reasons and
submitted to the competent court.
Article 448. The provisions of articles 438 to 442
relating to appeals against rulings apply m·utatis mutandis
to appl ications made for having any measure set aside or
altered.
Article 449. No appeal against a ruling made on the
application for having any measure set aside or altered shall
be allowed.
Article 450. Except where it is otherwise provided in
this Part, the provisions of Chapter I, Third Part, relating
to appeals apply mutatis m,utandis to appeals against rulings.

FIFTH PART
APPEAL EXTRAORDINARY
Article 451. An appeal extraordinary may be made
hy the Procurator General to the Supreme Court against a
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judgment that is contrary to law, notwithstanding that such
judgment bas become final.
Article 452. Notice of appeal extraordinary shall be
given in writing stating the ground thereof and lodged
with the Supreme Court.
Article 453. Judgment on an appeal extraordinary
shall be given without debate.
Article 454. The provisions of article 422 and article
423 relating to final appeals apply ?nutatis rm6tanclis to
appeals extraordinary.
Article 455. ·w here the Supreme Court considers that
th e appeal extraordinary is groundless it shall dismiss such
appeal by a judgment.
Article 456. 'iVhere the Supreme Court considers that
tb e appeal extmordinary is well grounded it shall give its
judgment as follo·ws : 1.

Where the original j udgrnent is contrary to law, . tho
part that is contrary to law shall be quashed; provided that, where the punishment imposed by such
judgment is disadvantageous to the accused ( person
sentenced), it shall be set aside and a fresh and
proper sentence given.

2.

Where the procedure of the original judgment is
contrary to law, such procedure shall be quashed.
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Article 457. Except as mentioned m the proviso of
No. 1 of the last preceding article, no judgment given m
an appeal extraordinary shall affect the accused.

SIXTH PART
NEW TRIAL
Article 458.

In any of the following cases: -

1.

Where the things used in evidence on which the
judgment was based have been established under a
final judgment to be forged or fraudulently altered;

2.

Where the oral evidence, opinion or interpretation
of a witness, expert, or interpreter, on which the
judgment was based has been established by a final
judgment to be false;

3. Where the judgment of an ordinary or a special
court on which the judgment was based has heen
altered by a final judgment;
4.

Where uncontrovertible evidence is discovered to
show that the person sentenced should receive a
judgment of "not quilty", or of acquittal, or for an
offence less serious than that found in the original
judgment;

5. Wh ere the fact that the person sentenced was maliciously prosecuted has been established in a final
judgment;
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6.

Where any of the judges who took part in the
original trial, former trial, or preliminary examination, or where any of the procurators who took part
in the preliminary investigation or prosecution, has
been found to be guilty of malfesasence in office
relating to the case and tbe judgment imposing
the sentence on such judge or procurator has
become final;

application may be made for a new trial for the benefit of
the person eentenced notwithstanding that judgment has
become final.
Article 459. Where sentence has been passed, or where
"not guilty," acquittal, or dismissal of prosecution has
been pronounced, an application may be made for a new
trial to the detriment of the accused or the person sentenced in any of the following cases:1.

In cases provided in Nos. 1 to 3 ahd No. 6 of th(:}
last preceding article.

2. Where the person sentenced or the accused makes
a confession of the offence in court or elsewhere,
although "not guilty" was pronounced or a lighter
sentence than it should have been was imposed on
him.
3.

Where after the withdrawal of prosecution or the
dismissal of the ca::>e has been pronounced by a
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judgment, the accused admits in court or elsewhere
that there was no cause to withdraw the prosecution, or to dismiss the case against him.
Articlt1 460. Where a final judgment, as referred to in
Nos. 1, 2, 5, and 6 of article 458, cannot be obtained
through institution or continuation of prosecution being
impossible, the facts may be proved by other meanR in
applying for a new trial; provided that this rule shall not
apply to cases where impossibility of institution or continuation of prosecution is due to failure to prove the offence.
Article 461. Application for a new trial may be made
notwithstanding that execution of the sentence bas come to
an end or that the sentence bas been remitted.
Article 462. Except where it is otherwise provided,
jurisdiction over an application for a new trial shall be
exercised by the court by which the case was originally
decided.
Jurisdiction over an application for a new trial of an
unappealed part of a case that has been the subject of a
first appeal shall be exercised by the court which tried the
first appeal.
Jurisdiction over an application for a new trial of a
case the judgment on which has been given by a court of
final appeal and has become final shall be exercised by the
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court of first appeal, unless the application for the new trial
is due to the fact that any of the judges of the court of final
has committed the offence mentioned in No. 6 of article 458.
Article 463. Application for a new trial may, for the
benefit. of th e person sentenced, be made by any of the
following persons:The procurator attached to the competent court.
2. The person sentenced.
3. The statutory agent, the curator, or the spouse of
the person sentenced.
4. A relative of the person sentenced in case the latter
is dead .
1.

Article 464. Application for a new trial may, to the
detriment of the person sentenced or to the accused, be
made by the procurator attached to the court exercising
jurisdiction over the new trial, or by the private prosecutor.
Article 465. No execution of sentence shall be suspended pending an application for a new trial; provided
that, before any ruling relating to the new trial has been
given, suspension of sentence may be ordered by the procurator attached to the competent court.
Article 466. Application for a new trial shall be made
m writing specifying the grounds thereof and be lodged
with the competent court, and a copy of the original judgment as well as the things used in evidence shall be
appended to the application .
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Article 467. The new trial may at any time before
decision be withdrawn.
Article 468. The provisions of article 379, article 385,
and article 387 relating to appeals apply mutatis mutandis to
applications for and withdrawals of new trials.
Article 469. Where the court considers that the application for a new trial is not made according to proper
procedure, it shall dismiss such application by a ruling.
Article 470. Where the court considers that the application for a new trial is groundless it shall dismiss such
application by a ruling.
Article 471. Where the application for a new trial is
considered by the court as well grounded, a ruling for the
commencement of a new trial shall be given.
Another ruling suspending execution of sentence
may be given after that mentioned in the above paragraph.
Article 472. The period within which an appeal may
be made against the ruling mentioned in articles 469, 470,
and paragraph 1 of article 4 71 is three days.
Article 473. ·where a ruling for the commencement of
a new trial becomes final, the court shall re-try the case in
the ordinary procedure compatible with the nature of the
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Article 474. Where an application for a new trial is
made for the benefit of a sentenced person who is dead,
there shall be no actual trial and the court shall after
consulting the procurator give its judgment.
The same rule applies where an application for a new
trial is made for the benefit of a sentenced person and he
dies before judgment is given in the new trial.
No appeal may be made against a judgment given
under the above two paragraphs of this article.
Article 4 75. Where a case is re-tried to the detriment
of a person sentenced or of the accused and such person
or accused dies before judgment is given in the new trial,
th e application for the new trial and all rulings relating
thereto shall be null and void.
Article 476. Where a case is re-tried for the benefit of
the person sentenced, no sentence thus given shall be
severer than the one pronounced in the original judgment.
Article 477. Where a case is re-tried for the benefit of
the person sentenced and judgment of ''not guilty'' is
given, such judgment shall he published in the Government
Gazette or some other newspaper.

SEVENTH PART
COSTS
Article 4 78. A judgment which imposes sentence shall
pronounce that the accused bears the whole or a part of the
cost of the proceedings.
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Article 4 79. Where two or more persons acted jointly
in the commission of the offence, the costs of the proceedings shall be borne by them jointly.
Article 480. Where a judgment imposes no sentence
the costs of the proceedings shall be borne by the Treasury.
The same rule applies where the proceedings terminate
without a decision.
Article 481. Costs of proceedings which should be
borne by the Treasury in public prosecutions shall be borne
by the private prosecutor in private prosecutions.
Where there are several private prosecutors the costs of
proceedings shall be borne by them jointly.
Article 482.

An appeal against costs of proceedings

pronounced in a judgment may be made by the accused
only when accompanied with an appeal against the judgment itself.
Article 483. Where the amount of costs is not fixed in
the judgment, such amount shall be decided by the procurator in charge of the execution (of the judgment).
Article 484. Where the person who is adjudicated to
bear the costs of proceedings iR unable to do so, he may be
released from payment.
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EIGHTH PART
EXECUTION OF DECISIONS

Article 485.

Except where it is otherwise provided, a

decision shall be enforcible from the time when it becomes
final.
Article 486. The execution of a decision shall be under
the direction of the procurator attached to the court by
which the decision is pronounced; provided that this rule
shall not apply to the case where according to the nature of
the decision the execution thereof should be under the
direction of the court or the presiding judge.
Where the decision of an inferior court is enforced on
its being affirmed by the court of appeal or on the withdrawal
of the appeal, the execution thereof shall be under the
direction of the procurator atix'lched to the court of appeal.
In cases provided in the two above paragraphs, if the
records happen to be in the inferior court, the execution of
the judgment shall be under the direction of the procurator
attached to that court.
Article 487. The execution of a judgment shall be
directed in writing accompanied with a copy or a summary
o(the decision.
Article 488. Where the sentence consists of two or
more principal punishments, except a fine, that of the
severest shall be first executed; provided that, in

ca~e3

of
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necessity, the procurator may order other punishments to
· be executed first.
Article 489. Where a judgment imposing a death sentence has become final, the procurator in charge of the
execution of the sentence shall forthwith transmit the record
to the Ministry oE Justice.
Article 490. On death sentence being confirmed by
the Ministry of Justice, the execution of the sentence shall
take place within three days after the confirmation has
reached the court br the procuratorate.
Article 49L On the execution of a death sentence the
procurator and a registrar shall be present in person.
On the execution of a death sentence nobody 0xcept
with the permission of the procurator or the governor of the
prison shall be admitted to the place of execution.
Article 492. Notes of the execution of a death sentence
shall be taken by the registrar who is present in person at
the execution.
The notes so taken shall be signed by the procurator
and the governor of the prison.
Article 493. Where a person sentenced to death sufferH
from mental disorder, the execution of the sentence shall
during the continuance of the disorder be suspended by an
order of the Ministry of Justice.
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Where a pregnant woman has been sentenced to death,
the execution of the sentence shall, during the period of
pregnancy, be suspended by an order of the Ministry of
Justice.
Where execution has been suspended jn accordance
with the provisions of the two above paragraphs, it may
not, except by another order of the Ministry of Justice, be
carried out notwithstanding that mental disorder has disappeared or that birth has been given to a child.
Article 494.

Where a person has been sentenced to

imprisonment or detention, the sentenced shall, in any of
the following cases : 1.

Where the person suffers from mental disOTder;

2.

Where the person bas been pregnant for seven
months or more;

3. Where the person has given bu:th to a child within
one month;
4.

Where the person is ill and it is apprehended that
the execution of the sentence may endanger his life;

be suspended at the direction of the procurator until such
person becomes well or the cause of suspension disappears.
Article 495. In the case mentioned in No. 1 of the
preceding article, the procurator may send the person sentenced to a hospital or some other suitable place.
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Article 496. Where a person sentenced to death, imprisonmetlt, or deten.tion is not in custody, he shall be
summoned by the procurator when the sentence is to be
executed and a warrant shall be issued in default of
appearance to the summons.
Article 497. Where a person sentenced to death, imprisonment, or detention haR absconded or is likely to
abscond, be may be arrested under a warrant without l>eing
previously summoned.
Article 498.

The warrant. shall specify the following

matters:1.

The name m full of the person sentenced an~ the
special features whereby he may be identified.

2.

The nature of the punishment and the term of
impriflonment or detention.

'l'he warrant shall be signed by the procurator.

A warrant for the arrest of a person sentenced shall have the same effect as a warrant for the arrest
of a person accused of an offence.
Article 499.

Article 500. The provisions relating to the execution
of a warrant for the arrest of a person accused of an offence
apply mutatis mu.tandis to. the execution of a warrant for the
arrest of a person sentenced.
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Article 501. A sentence of fine, pecuniary penalty for
disobeying a summons, forfeiture, confiscation, recovery of
money, or costs of the proceedings shall be executed by
order of the procurator.
In case the person sentenced is dead the property left
by him is liable to execution of a fine, recovery of money,
or costs of the proceedings.
The order so issued by the procurator shall have the
same obligatory effect as an enforcible )udgrnent.
The provisions relating to the execution of a civil judgment apply mutatis mntandis to the execution mentioned in
paragraphs 1 and 2 of this article.
Article 502.

Anything forfeited shall be disposed of by

the procurator .
.:\rt1cle 503. Where an application for the restoration
of anything forfeited is made within three months after
execution has taken place by the party entitled, any part
thereof that ought not to be destroyed shall be restored by
the procnrator.
Where the application as mentioned in the above
paragraph is made after the thing forfeited has been sold by
auction, the sum realised in the sale shall be restored.
Article 504.
terfeited or

Where the thing forfeited has been cou n-

fraudul~ntly

altered, the procurator may at the
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time of restoration alter its shape or put some mark on the
counterfeited or fraudulently altered part (of the thing).
Article 505.

Where anything seized cannot be restored

on account of the address of the party being unknown, or
on other accounts, public notice of the matter shall be given
by the procurator.
If no application for the restoration of the thing is made

by any person within six months from . the first day of
public notice, the thing shall be escheated to the Treasury.
Things of no value may be destroyed, and things
inconvenient for being held in custody may be converted by
auction into money to be held for the same purpose,
notwithstanding that the period mentioned in the above
paragraph has not expired.
Article 506. Where the suspension of a sentence is to
be rescinded, the application for the rescission shall be
made to the court of the same grade by the procurator attached to the Distrjct Procuratorate situate in the place
where the person sentenced resides or where his last
residence was.
The District Court shall decide such application as
referred to in the above paragraph by a ruling after consulting the accused or the person acting as his representative in
the trial.

130

The period within which an appeal may be made
against the ruling mentioned in the above paragraph is
three days.
Article 507. Where punishment should be re-fixed as
provided in articles 21 and 21 of the Provisional Criminal
Code, an application for determination of the punishment
to be executed shall be made by the precurator attached to
the court that is the last to decide q nestions of fact in the
case.
The court shall decide the . application referred to in the
above paragraph by a ruling after consulting the accused or
the person acting as his representative in the original trial.
The period within which an appeal may be made against
the ruling referred to in the above paragraph is three days.
Article 508. The procurator in charge of the execution
of the sentence shall order exemption from labour in accordance with article 43 of the Provisional Criminal Code (as
the case may be).
Article 1500. Detention in default of p[l_yment of fine ,
aR provided in paragraph 1 of article 45 of the Provisional
Criminal Code, shall be ordered by the proemator in charge
-of the execution of the sentence.
Article 510. The provisions relating to execution of
imprisonment or detention apply rn·utatis mutandis to the
execution of detention in default of payment of fine.
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Article 511. Where the person sentenced has any
questions relating to the interpretation of the decision that
impose~:> sentence on him, he may raise such qt:testions in
the court concerned.
Article 512. Where the person sentenced considers
that the execution of the sentence has been improperly
directed by the procurator, he may raise objections in the
court by which the decision imposing the sentence was
giVen.
Article 513.
writing.

Questions or objections shall be raised in

Questions or objections raised may be withdrawn at any
time before decision.
The provisions of article 379 and article 385 relating to
appeals apply mutatis 'mutandis to the ~·a1smg or the withdrawal of.questions or objections.
Article 514. 'l'he court shall upon any question or
objection being raised give a ruling after consulting the
procurator.
The period within which an appeal may be made against
the ruling refened to in the above paragraph is three clays.

REGULATIONS RELATING TO THE
ENFORCEl\tfENT OF THE REGULATIONS
REI-'ATING TO CRIMINAL
PROCEDURE
Article 1. Cases, the preliminary investigation, preliminary examination, or trial of which has been commenced
before the euforcement of the Regulations relating to
Criminal Procedure, shall be concluded . according to the
provisions of the said R eguhttions in regard to subseq nent
proceedings.
Article 2. The period of detention as provided in
Article 80 of the Regulation s relating to Criminal Procedure
shall be reckoned from the day of enforcement of th e said
Regblations.
Article 3. Where the offender has been known or
divorce granted before the enforcement of the Regulations
relating to Criminal Procedure, the time-limit for lodging a
complaint as provided in Article 224 of the said Regulations
shall be reckoned from the day of enforcement of the said
Regulations.
Article 4. Cases, the preliminary examination of which
has been commenced before the enforcement of the Regulations relating to Criminal Procedure, shall by a ruling be
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transferred to the competent conrt for trial, if at the conclusion of the preliminary . examination the accused ie
considered to h ave bee n justly suspected.
Article 5.

An appeal against a ruling gt ven by the

judge in ch arged of preliminary examination lodged by
either party iu the co nrt to ·which such judge belongs before
the enforcement of the Regulations relating to Criminal
Procedure sh all be decided through a ruling by that court.
Article 6. Where a decision has been given but not
served before th e enforcement of the R egulations relating to
Criminal Procedure, the t ime-limit allowed for an appeal
therefrom sball be recko11ed from the day of service m
accordance with the provisio ns of the said R egulations.
Article 7. An appeal made for the benefit of the accused
against a sentence of dete ntion or a fine of not more than
one hundred yu an a nd lodged in the court of first appeal
before the enforcement of the Regulations relating to Criminal Procedure shall nevertheless be effective.
Article 8. A cross-appeal lodged before the enforcem ent of the Regulations relating to Criminal Procedure shall
nevertheless be effective.
Article 9. An application made before the enforcement
of the Regulations relating to Criminal Procedure for reinstitution of prosecution as provided in Article 435 of the
Draft Code of Criminal Procedure shall nevertheless be
effective.
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ATticle 10. Where, before the enforcement of the
Regulations Telating to Criminal Procedure, permission for
suspension of exeeution of punishment· has according to
Article 489 of the Draft Code of Criminal Procedure been
granted on a ground other than illness the procurator shall,
forthwith, rescind such permission.
Article 11. 'Vhere, before the enforcement of the
Regulations relating to Criminal Procedure, a claim of a

rJa'rtie civile in criminal proceedings has been brought during
preliminary examination, such claim shall be deemed to
have been brought in the court of first instance when the
case is transferred to the competent court for trial.
_W here a claim of a pa1·tie civile in criminal proceedings
has been brought after the conclusion of debate in the trial
of first instance but before notice of appeal being filed, such
claim shall be deemed to have been brought in the court of
first appeal.
Article 12. Where an appeal is made against a decision
of a court to which the Regulations relating to Criminal
Procedure is applicable, the court of appeal shall apply the
provisions of the said Regulations in regard to the proceedings in appeal.
The superior court shall apply the prov1s10ns of the
Regulations relating to Criminal Procedure in determining
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the competency of a court; to which the said Regulations are
applicable or in deciding by a ruling the withdrawal of
judicial officers of such court.
Article 13.

Before the restoration of Local Courts the

provisions of the Regulations relating to Criminal Procedure which relate to Local Courts shall apply to the
Summary Divisions, or Branch Divisions of District Courts.

REGULATIONS RELATING TO SUMMARY
CRIMINAL PROCEDURE
PROMULGATED ON 25TH, JANUARY, ELEVENTH
YEAR OF THE REPUBLIC OF CHINA

Article 1.

Jurisdiction over criminal cases which be-

longs to Local Courts shall be exercised by the Summary
Divisions of District Courts.
Article 2. Where the nature and the circumstances of
an offence the jurisdiction over which belongs to a Local
Court are slight and involved in any of the following
circumstances:1. Where facts forming the offence are clear according
to the existing evidence;
2.
3.

Where the accused has made a confession during
preliminary investigation;
Where before the institution of prosecution the
accused has requested to be dealt with according to
the provisions of the Summary Criminal Procedure
and consent to this request has been given by the
procurator, notwithstanding that the case is not
attended with any of the circumstances as specified

in the two preceding Nos. ;
these Regulations shall apply.
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Article 3. In the case mentioned m No. 1 of the last
preceding Article, the procurator who has the case in his
charge shall forthwith institute prosecution and no delay
may exceed two days.
In the case mentioned m No. 2 or 3, prosecution may
not be instituted later than the day following the accused's
confession or request.
Article 4.

Institution of prosecution Rhould generally

be in writing specif.ying the following matters:-:-

'

1.

The date on which and the place in which the
offence has been committed.

2.

The acts constituting the offence and the law applic
able to the case.

3.

The reason for dealing with the case according to
suwmary procedure.

Article 5. Prosecution may be instituted orally; provided that the matters specified in the last preceding Article
shall be stated in the notes of the proceedings.
Article 6. After prosecution has been instituted, the
Summary Division shall forthwith try the case and no delay
shall exceed the following day.
Where the case mentioned 111 the last preceding paragraph cannot be deeided at once on the ground that the
accused requires time to prepare his defence or for other
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reasons the commencement of the trial may be postponed;
provided that in such case no delay shall exceed three days.
Article 7. Where the Summary Division considers that
the case is involved in any of the following circumstances:1.

Where it is obvious that the case should not be
dealt with according to summary procedure;

2.

Where the case cannot be decided notwithstanding
that trial has been postponed in accordance with
paragraph 2 of the last preceding Article;

ordinary procedure shall nevertheless be followed.
Article 8. If in an offence punishable with fine only
the accused pays the maximum fine prescribed for the
offence 1 the case shall be concluded without trial.
Article 9.

The right of appeal may be waived.

Article 10. These Regulations shall be applicable to
Branch Divisions of District Courts.
Article 11. The Provisional Regulations relating to
Summary Division in Criminal Cases of the District Courts
are here by repealed.
Article 12. These Regulations shall be in force on and
aftE>r the day of promulgation.

PROVISIONAL REGULATIONS
RELATING TO SENTENCE
BY ORDER

Ministerial Order of Justice No. 869, Promulgated on the 28th of
October of the 9th Year of the Republic of China and
Published in the Government Gazette on the
31st of the Same Month and Year

Article 1. In regard to cases involving imprisonment
m the fifth degree, detention, or fine, the Summary Jurisdiction Division of the District Court may on the application of the Procurator pass sentence by order without
trial.
Article 2. The Procurator applying for a sentence by
order shall put in writing the following particulars:1.

When and where the offence was committed.

2.

Evidence of the offence.

3.

Name of the offence and the law applicable.

The application referred to above is deemed to be
institution of prosecution.
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Article 3. In regard to the facts or the case the
judges of the Summary· Jurisdiction Division may in case
of necessity summon the accused for investigation or
investigate other evidence.
Article 4. In any of the following circumstances the
application of the Procurator shall be dismissed by a
ruling:1.

Where there is an error in jurisdiction.

2.

Where the case should be exempted from prosecution or prosecution should be dismissed.

3.

Where the offence cannot be proved.

4.

Where the act committed is no offence.

The Procurator may appeal against such a ruling as
referred to above.
Article 5. Offences which should be punished with
imprisonment in the fifth degree, or in which it is for other
reasons considered to be improper tu pass sentence by
order, are tried in accordance with Summary Procedure.
Article 6.
particulars : -

A sentence by order shall state the following

1.

When and where the offence. was committed.

2.

Name of the offence and the law applicable.

3. The punishment that should be inflicted.
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4.

Objection to the order may be made within seven
days after its receipt.

The order shall be dated, signed by the judge, and bear
the seal of the court.
Article 7. The original copy of the order of sentence
shall be served on the accused.
Article 8. Objection may be made by the accused
within seven days after the Teceipt of the order of sentence.
Article 9. Objection shall be made in writing before
the Summary Jurisdiction Division of the District Court by
which the order of sentence was made.
Article 10. Cases concerning which objections have
been made are tried in accordance with Summary Procedure.
Article 11. Objections may be withdrawn by the
accused before judgment in the trial of first instance.
Article 12. Objections which have been made in regard
to cases may be dismissed by a judgment without going into
the evidence, if the accused fails to appear at trial without
good reasons .
Article 13. Cases concerning which objection have
been made are not bound by the order of sentence when
they are tried in accordance with Summary Procedure.
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The order of sentence becomes null and void aftei
judgment has been pronounced m accordance with the
Summary Procedure.
Article 14. An order of sentence has the same effect as
a judgment absolute if no objection is made to it by the
accused or objection is withdrawn by him.
Article 15. These Regulations shall come into force
from the first day of January in the tenth year of the
Republic.

ERRATA
The Regulations Relating to Criminal
Procedure
Page

2line

17 ...... " An" should read "a".

5 ,

lO ...... Add "the disclosure of" before "secrets" .

,
,

13 ,

19 ...... "0r" should read "of".

,

19 ,

20 .... ".Fexamined" should read "examined";
should read "next".

,

39 ,

2 1...... "Compet" should read "compel" .

,

47 ,

17 .... .. "A hvocate" should read "ad vocate" .

,
,

59 ,

,

68 ,

l. ..... Acld "judge or" after "by the".

71 ,

5 ...... "\Vas" should read "is".

lR .... . . "Hitherto" should read "since".

7 ...... "Are not easily investigated" shon ld read " connot be

,
,

73 ,

87 ,

em~i l y

investigated".

20 ..... . ".Hitherto" should read "since".

.
3 .... . "Complaint of prosecution" should read " lDdictment".

,

,

,

,, ''

,
,
,
,
,

,

" nex

, 7 & 8 .. .. ................... . do .... .. . ..

lO ..... ................. ..... do .......................... .

90 ,

11 ...... Add "to the contrary" after "notice" .

92 ,

18 ...... "That" should read "those".

93

102 ,
11:3 ,

7 ..... . "Offence" should read "offence~:>".

14 ..... . "Or" shoulrl read "of".
4 ...... "Appea" should read "appeal".

11 8 ,

17 ..... "Ahd" should read "and" .

120 ,

2 .... .. Add "appeal" after "final':.

Regulations Relating to the Enforcement of the
Regulations Relating to Criminal Procedure
Page 2 Line 5 .. .. :. "Charged " should read " ch arge" .

Provisional Regulations Relating to Sentence
by Order
Page 2 Line 1 .... .. " Or" should read "of" .
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